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Case Number: 03-CA-121293 Location: OSWEGO, NY 

Date Filed: 01/27/2014 Region Assigned: Region 03, Buffalo, New York 

Status: Open 

Cases & Decisions » Case Search

Novelis Corporation

Docket Activity

Date Document Issued/Filed By 

04/27/2017 Oral Argument Form Petitioner 

04/27/2017 Reply Brief to Court of Appeals Intervenor 

04/27/2017 Proof Reply Brief to Court of Appeals Petitioner 

04/27/2017 Oral Argument Form Intervenor 

04/21/2017 Circuit Court Order Court Intervenor 

04/20/2017 Motion to Withdraw Intervenor 

04/20/2017 Oral Argument Form Intervenor 

04/20/2017 Oral Argument Form NLRB - GC 

04/20/2017 Motion to Withdraw Intervenor 

04/17/2017 Reply to Opposition to Motion Intervenor 

1 2 3 4 5 6 7 8 9 … next › last »

The Docket Activity list does not reflect all actions in this case.

* This document may require redactions before it can be viewed. To obtain a copy, please file a request through our 

FOIA Branch.

Related Documents

◾ Brief

Allegations

◾ 8(a)(1) Coercive Rules 

◾ 8(a)(1) Coercive Actions (Surveillance, etc) 

Participants

Participant Address Phone 

Charging Party

Legal Representative

Brad Manzolillo

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied 

Industrial and Service Workers International Union, AFL-CIO, CLC (USW)

Five Gateway Center, 

Room 807

60 Boulevard of the 

Allies

Pittsburgh, PA

15222

(412)562-

2529 

Charging Party

Legal Representative

Franklin Center, Suite 

300

(315)671-

3262 

Sign up for NLRB Updates

Resources

Search Tools

Search

Find Your Regional Office Directory 1-844-762-NLRB Español

Honors Program

Download the Mobile App

The NLRB Process

E-File Documents

E-File Charge / Petition

Fact Sheets

Graphs & Data

FAQs

Site Feedback

Forms

National Labor Relations Act (NLRA)

Related Agencies

Home Rights We Protect What We Do Who We Are Cases & Decisions News & Outreach Reports & Guidance eFiling

Page 1 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-121293

A-0001
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Participant Address Phone 

Brian Laclair

Blitman & King LLP

443 North Franklin 

Street

Syracuse, NY

13204-5412

Charged Party / Respondent

Legal Representative

Kenneth Dobkin

Penske Logistics, LLC

2560 Lenox Road

Suite 2000

Atlanta, GA

30326

(404)760-

4088 

Charging Party

Legal Representative

Kenneth Wagner

Blitman & King, LLP

443 N. Franklin St Ste 

300

Syracuse, NY

13204-5412

(315)422-

7111 

Charged Party / Respondent

Legal Representative

KURT LARKIN

Hunton & Williams, LLP

Riverfront Plaza, East 

Tower

951 East Byrd Street, 

Suite 200

Richmond, VA

23219

(804)788-

8776 

Charged Party / Respondent

Legal Representative

Kurt Powell

Hunton & Williams LLP

600 Peachtree Street, 

N.E., Suite 4100

Atlanta, GA

30308-2216

(404)888-

4000 

Charged Party / Respondent

Legal Representative

Robert Dumbacher

Hunton & Williams LLP

600 W Peachtree St NE 

Ste 4100

Atlanta, GA

30308-2216

(404)888-

4007 

Charged Party / Respondent

Employer

Penske Logistics, LLC

448 County Rte 1A

Oswego, NY

13126-0028

(315)349-

0121 

Related Cases

Case Number Case Name Status

03-CA-121579 Novelis Corporation Open 

03-CA-122766 Novelis Corporation Open 

03-CA-123346 Novelis Corporation Open 

03-CA-123526 Novelis Corporation Open 

03-CA-126738 Novelis Corporation Open 

03-CA-127024 Novelis Corporation Open 

03-RC-120447 Novelis Corporation Open 

Site Map Policies OpenGov USA.gov FOIA

ABOUT

Rights We Protect

Who we are

What we do

RESOURCES

Inspector General

Fact Sheets

Forms

Related Agencies

E-File FOIA Request

Accessibility

Employee Rights Poster

OTHER

Site Feedback

FAQ

Contact Us

NLRB EMPLOYEES ONLY

Employee Password Reset

Download the 

NLRB Mobile App

Page 2 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-121293
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Case Number: 03-CA-121579 Location: Oswego, NY 

Date Filed: 01/31/2014 Region Assigned: Region 03, Buffalo, New York 

Status: Open 

Cases & Decisions » Case Search

Novelis Corporation

Docket Activity

Date Document Issued/Filed By 

04/27/2017 Oral Argument Form Petitioner 

04/27/2017 Reply Brief to Court of Appeals Intervenor 

04/27/2017 Proof Reply Brief to Court of Appeals Petitioner 

04/27/2017 Oral Argument Form Intervenor 

04/21/2017 Circuit Court Order Court Intervenor 

04/20/2017 Motion to Withdraw Intervenor 

04/20/2017 Oral Argument Form Intervenor 

04/20/2017 Oral Argument Form NLRB - GC 

04/20/2017 Motion to Withdraw Intervenor 

04/17/2017 Reply to Opposition to Motion Intervenor 

1 2 3 4 5 6 7 8 9 … next › last »

The Docket Activity list does not reflect all actions in this case.

* This document may require redactions before it can be viewed. To obtain a copy, please file a request through our 

FOIA Branch.

Allegations

◾ 8(a)(1) Interrogation (including Polling) 

◾ 8(a)(1) Coercive Statements (Threats, Promises of Benefits, etc.) 

Participants

Participant Address Phone 

Charged Party / Respondent

Legal Representative

Kenneth Dobkin

Penske Logistics, LLC

2560 Lenox Road

Suite 2000

Atlanta, GA

30326

(404)760-

4088 

Charged Party / Respondent

Legal Representative

Kurt Powell

HUNTON & WILLIAMS LLP

600 Peachtree Street, 

N.E., Suite 4100

Atlanta, GA

30308-2216

(404)888-

4000 

Charged Party / Respondent

Legal Representative

Robert Dumbacher

Hunton & Williams LLP

600 W Peachtree St NE 

Ste 4100

Atlanta, GA

30308-2216

(404)888-

4007 

Sign up for NLRB Updates

Resources

Search Tools

Search

Find Your Regional Office Directory 1-844-762-NLRB Español

Honors Program

Download the Mobile App

The NLRB Process

E-File Documents

E-File Charge / Petition

Fact Sheets

Graphs & Data

FAQs

Site Feedback

Forms

National Labor Relations Act (NLRA)

Related Agencies

Home Rights We Protect What We Do Who We Are Cases & Decisions News & Outreach Reports & Guidance eFiling

Page 1 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-121579

A-0011
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Participant Address Phone 

Charged Party / Respondent

Employer

Penske Logistics, LLC

448 County Rte 1A

Oswego, NY

13126-0028

(315)349-

0121 

Charging Party

Union

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied-

Industrial and Service Workers International Union, Local 7898

FIVE GATEWAY CENTER, 

Rm. 913

PITTSBURG, PA

15222

(610)832-

0560 

Related Cases

Case Number Case Name Status

03-CA-121293 Novelis Corporation Open 

03-CA-122766 Novelis Corporation Open 

03-CA-123346 Novelis Corporation Open 

03-CA-123526 Novelis Corporation Open 

03-CA-126738 Novelis Corporation Open 

03-CA-127024 Novelis Corporation Open 

03-RC-120447 Novelis Corporation Open 

Site Map Policies OpenGov USA.gov FOIA

ABOUT

Rights We Protect

Who we are

What we do

RESOURCES

Inspector General

Fact Sheets

Forms

Related Agencies

E-File FOIA Request

Accessibility

Employee Rights Poster

OTHER

Site Feedback

FAQ

Contact Us

NLRB EMPLOYEES ONLY

Employee Password Reset

Download the 

NLRB Mobile App

Page 2 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-121579

A-0012
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page17 of 240



 

 

A-0016

Case 16-3076, Document 168, 05/04/2017, 2027443, Page18 of 240



 

 

A-0017
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Case Number: 03-CA-122766 Location: Oswego, NY 

Date Filed: 02/19/2014 Region Assigned: Region 03, Buffalo, New York 

Status: Open 

Cases & Decisions » Case Search

Novelis Corporation

Docket Activity

Date Document Issued/Filed By 

04/27/2017 Oral Argument Form Petitioner 

04/27/2017 Reply Brief to Court of Appeals Intervenor 

04/27/2017 Proof Reply Brief to Court of Appeals Petitioner 

04/27/2017 Oral Argument Form Intervenor 

04/21/2017 Circuit Court Order Court Intervenor 

04/20/2017 Motion to Withdraw Intervenor 

04/20/2017 Oral Argument Form Intervenor 

04/20/2017 Oral Argument Form NLRB - GC 

04/20/2017 Motion to Withdraw Intervenor 

04/17/2017 Reply to Opposition to Motion Intervenor 

1 2 3 4 5 6 7 8 9 … next › last »

The Docket Activity list does not reflect all actions in this case.

* This document may require redactions before it can be viewed. To obtain a copy, please file a request through our 

FOIA Branch.

Allegations

◾ 8(a)(1) Coercive Statements (Threats, Promises of Benefits, etc.) 

Participants

Participant Address Phone 

Charged Party / Respondent

Legal Representative

Kenneth Dobkin

Penske Logistics, LLC

2560 Lenox Road

Suite 2000

Atlanta, GA

30326

(404)760-

4088 

Charged Party / Respondent

Legal Representative

Kurt Powell

HUNTON & WILLIAMS LLP

600 Peachtree Street, 

N.E., Suite 4100

Atlanta, GA

30308-2216

(404)888-

4000 

Charged Party / Respondent

Legal Representative

Robert Dumbacher

Hunton & Williams LLP

600 W Peachtree St NE 

Ste 4100

Atlanta, GA

30308-2216

(404)888-

4007 

Sign up for NLRB Updates

Resources

Search Tools

Search

Find Your Regional Office Directory 1-844-762-NLRB Español

Honors Program

Download the Mobile App

The NLRB Process

E-File Documents

E-File Charge / Petition

Fact Sheets

Graphs & Data

FAQs

Site Feedback

Forms

National Labor Relations Act (NLRA)

Related Agencies

Home Rights We Protect What We Do Who We Are Cases & Decisions News & Outreach Reports & Guidance eFiling

Page 1 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-122766

A-0019
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Participant Address Phone 

Charging Party

Union

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied 

Industrial and Service Workers International Union, AFL-CIO, CLC (USW)

Five Gateway Center, 

Room 807

60 Boulevard of the 

Allies

Pittsburgh, PA

15222

(412)562-

2529 

Charged Party / Respondent

Employer

448 COUNTY ROAD 1A

OSWEGO, NY

13126

(315)349-

0121 

Related Cases

Case Number Case Name Status

03-CA-121293 Novelis Corporation Open 

03-CA-121579 Novelis Corporation Open 

03-CA-123346 Novelis Corporation Open 

03-CA-123526 Novelis Corporation Open 

03-CA-126738 Novelis Corporation Open 

03-CA-127024 Novelis Corporation Open 

03-RC-120447 Novelis Corporation Open 

Site Map Policies OpenGov USA.gov FOIA

ABOUT

Rights We Protect

Who we are

What we do

RESOURCES

Inspector General

Fact Sheets

Forms

Related Agencies

E-File FOIA Request

Accessibility

Employee Rights Poster

OTHER

Site Feedback

FAQ

Contact Us

NLRB EMPLOYEES ONLY

Employee Password Reset

Download the 

NLRB Mobile App

Page 2 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-122766
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page23 of 240
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page24 of 240
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page25 of 240



 

 

A-0024

Case 16-3076, Document 168, 05/04/2017, 2027443, Page26 of 240



 

 

A-0025

Case 16-3076, Document 168, 05/04/2017, 2027443, Page27 of 240
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Case Number: 03-CA-123346 Location: OSWEGO, NY 

Date Filed: 02/28/2014 Region Assigned: Region 03, Buffalo, New York 

Status: Open 

Cases & Decisions » Case Search

Novelis Corporation

Docket Activity

Date Document Issued/Filed By 

04/27/2017 Oral Argument Form Petitioner 

04/27/2017 Reply Brief to Court of Appeals Intervenor 

04/27/2017 Proof Reply Brief to Court of Appeals Petitioner 

04/27/2017 Oral Argument Form Intervenor 

04/21/2017 Circuit Court Order Court Intervenor 

04/20/2017 Motion to Withdraw Intervenor 

04/20/2017 Oral Argument Form Intervenor 

04/20/2017 Oral Argument Form NLRB - GC 

04/20/2017 Motion to Withdraw Intervenor 

04/17/2017 Reply to Opposition to Motion Intervenor 

1 2 3 4 5 6 7 8 9 … next › last »

The Docket Activity list does not reflect all actions in this case.

* This document may require redactions before it can be viewed. To obtain a copy, please file a request through our 

FOIA Branch.

Allegations

◾ 8(a)(1) Coercive Statements (Threats, Promises of Benefits, etc.) 

Participants

Participant Address Phone 

Charged Party / Respondent

Legal Representative

Kenneth Dobkin

Penske Logistics, LLC

2560 Lenox Road

Suite 2000

Atlanta, GA

30326

(404)760-

4088 

Charged Party / Respondent

Legal Representative

Kurt Powell

HUNTON & WILLIAMS LLP

600 Peachtree Street, 

N.E., Suite 4100

Atlanta, GA

30308-2216

(404)888-

4000 

Charged Party / Respondent

Legal Representative

Robert Dumbacher

Hunton & Williams LLP

600 W Peachtree St NE 

Ste 4100

Atlanta, GA

30308-2216

(404)888-

4007 

Sign up for NLRB Updates

Resources

Search Tools

Search

Find Your Regional Office Directory 1-844-762-NLRB Español

Honors Program

Download the Mobile App

The NLRB Process

E-File Documents

E-File Charge / Petition

Fact Sheets

Graphs & Data

FAQs

Site Feedback

Forms

National Labor Relations Act (NLRA)

Related Agencies

Home Rights We Protect What We Do Who We Are Cases & Decisions News & Outreach Reports & Guidance eFiling

Page 1 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-123346

A-0027
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Participant Address Phone 

Charging Party

Union

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied 

Industrial and Service Workers International Union, AFL-CIO, CLC (USW)

Five Gateway Center, 

Room 807

60 Boulevard of the 

Allies

Pittsburgh, PA

15222

(412)562-

2529 

Charged Party / Respondent

Employer

Penske Logistics, LLC

448 COUNTY ROAD 1A

OSWEGO, NY

13126

(315)349-

0121 

Related Cases

Case Number Case Name Status

03-CA-121293 Novelis Corporation Open 

03-CA-121579 Novelis Corporation Open 

03-CA-122766 Novelis Corporation Open 

03-CA-123526 Novelis Corporation Open 

03-CA-126738 Novelis Corporation Open 

03-CA-127024 Novelis Corporation Open 

03-RC-120447 Novelis Corporation Open 

Site Map Policies OpenGov USA.gov FOIA

Privacy

ABOUT

Rights We Protect

Who we are

What we do

RESOURCES

Inspector General

Fact Sheets

Forms

Related Agencies

E-File FOIA Request

Accessibility

Employee Rights Poster

OTHER

Site Feedback

FAQ

Contact Us

NLRB EMPLOYEES ONLY

Employee Password Reset

Download the 

NLRB Mobile App

Page 2 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-123346

A-0028
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A-0029

Case 16-3076, Document 168, 05/04/2017, 2027443, Page31 of 240



 

 

A-0030

Case 16-3076, Document 168, 05/04/2017, 2027443, Page32 of 240



 

 

A-0031

Case 16-3076, Document 168, 05/04/2017, 2027443, Page33 of 240



 

 

A-0032

Case 16-3076, Document 168, 05/04/2017, 2027443, Page34 of 240



 

 

A-0033

Case 16-3076, Document 168, 05/04/2017, 2027443, Page35 of 240



 

 

A-0034

Case 16-3076, Document 168, 05/04/2017, 2027443, Page36 of 240



 

 

 

A-0035

Case 16-3076, Document 168, 05/04/2017, 2027443, Page37 of 240



Case Number: 03-CA-123526 Location: Oswego, NY 

Date Filed: 03/04/2014 Region Assigned: Region 03, Buffalo, New York 

Status: Open 

Cases & Decisions » Case Search

Novelis Corporation

Docket Activity

Date Document Issued/Filed By 

04/27/2017 Oral Argument Form Petitioner 

04/27/2017 Reply Brief to Court of Appeals Intervenor 

04/27/2017 Proof Reply Brief to Court of Appeals Petitioner 

04/27/2017 Oral Argument Form Intervenor 

04/21/2017 Circuit Court Order Court Intervenor 

04/20/2017 Motion to Withdraw Intervenor 

04/20/2017 Oral Argument Form Intervenor 

04/20/2017 Oral Argument Form NLRB - GC 

04/20/2017 Motion to Withdraw Intervenor 

04/17/2017 Reply to Opposition to Motion Intervenor 

1 2 3 4 5 6 7 8 9 … next › last »

The Docket Activity list does not reflect all actions in this case.

* This document may require redactions before it can be viewed. To obtain a copy, please file a request through our 

FOIA Branch.

Allegations

◾ 8(a)(5) Refusal to Recognize 

◾ 8(a)(5) Refusal to Furnish Information 

Participants

Participant Address Phone 

Charged Party / Respondent

Legal Representative

Kurt Powell

HUNTON & WILLIAMS LLP

600 Peachtree Street, 

N.E., Suite 4100

Atlanta, GA

30308-2216

(404)888-

4000 

Charged Party / Respondent

Legal Representative

Robert Dumbacher

Hunton & Williams LLP

600 W Peachtree St NE 

Ste 4100

Atlanta, GA

30308-2216

(404)888-

4007 

Charging Party

Union

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied 

Industrial and Service Workers International Union, AFL-CIO, CLC (USW)

Five Gateway Center, 

Room 807

60 Boulevard of the 

Allies

(412)562-

2529 

Sign up for NLRB Updates

Resources

Search Tools

Search

Find Your Regional Office Directory 1-844-762-NLRB Español

Honors Program

Download the Mobile App

The NLRB Process

E-File Documents

E-File Charge / Petition

Fact Sheets

Graphs & Data

FAQs

Site Feedback

Forms

National Labor Relations Act (NLRA)

Related Agencies

Home Rights We Protect What We Do Who We Are Cases & Decisions News & Outreach Reports & Guidance eFiling

Page 1 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-123526

A-0036
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Participant Address Phone 

Pittsburgh, PA

15222

Charged Party / Respondent

Employer

Penske Logistics, LLC

448 County Rte 1A

Oswego, NY

13126-0028

(315)349-

0121 

Related Cases

Case Number Case Name Status

03-CA-121293 Novelis Corporation Open 

03-CA-121579 Novelis Corporation Open 

03-CA-122766 Novelis Corporation Open 

03-CA-123346 Novelis Corporation Open 

03-CA-126738 Novelis Corporation Open 

03-CA-127024 Novelis Corporation Open 

03-RC-120447 Novelis Corporation Open 

Site Map Policies OpenGov USA.gov FOIA Privacy

ABOUT

Rights We Protect

Who we are

What we do

RESOURCES

Inspector General

Fact Sheets

Forms

Related Agencies

E-File FOIA Request

Accessibility

Employee Rights Poster

OTHER

Site Feedback

FAQ

Contact Us

NLRB EMPLOYEES ONLY

Employee Password Reset

Download the 

NLRB Mobile App

Page 2 of 2NLRB

05/03/2017https://www.nlrb.gov/case/03-CA-123526
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page41 of 240



 

 

A-0040
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page43 of 240
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Case 16-3076, Document 168, 05/04/2017, 2027443, Page44 of 240
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Case Number: 03-CA-126738 Location: Oswego, NY 

Date Filed: 04/17/2014 Region Assigned: Region 03, Buffalo, New York 

Status: Open 

Cases & Decisions » Case Search

Novelis Corporation

Docket Activity

Date Document Issued/Filed By 

04/27/2017 Oral Argument Form Petitioner 

04/27/2017 Reply Brief to Court of Appeals Intervenor 

04/27/2017 Proof Reply Brief to Court of Appeals Petitioner 

04/27/2017 Oral Argument Form Intervenor 

04/21/2017 Circuit Court Order Court Intervenor 

04/20/2017 Motion to Withdraw Intervenor 

04/20/2017 Oral Argument Form Intervenor 

04/20/2017 Oral Argument Form NLRB - GC 

04/20/2017 Motion to Withdraw Intervenor 

04/17/2017 Reply to Opposition to Motion Intervenor 

1 2 3 4 5 6 7 8 9 next › last »

The Docket Activity list does not reflect all actions in this case.

* This document may require redactions before it can be viewed. To obtain a copy, please file a request through our 

FOIA Branch.

Allegations
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Included: All full-time and regular part-time employees employed by the Employer at its Oswego, New York facility, 

including the classifications of Cold Mill Operator, Finishing Operator, Recycling Operator, Remelt Operator, Crane 

Technician, Mechanical Technician, Welding Technician, Remelt Operations Assistant, Hot Mill Operator, Electrical 

Technician, Process Technician, Mobile Equipment Technician, Roll Shop Technician, Production Process & Quality 

Technician, Production Process & Quality Specialist, EHS Facilitator, Planner, Shipping Receiving & Packing Specialist, 

Stores Technician, Maintenance Technician, Machinist, Facility Technician, and Storeroom Agent. Excluded: Office 

clerical employees and guards, professional employees, and supervisors as defined in the Act, and all other 

employees. 
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 1  different?  How will my pension benefits be affected?

 2  Mandatory overtime, and other issues that were addressed in the

 3  union contracts at Terre Haute and Fairmount.  And were

 4  different than the terms and conditions that the employees

 5  enjoyed at Oswego.  The company answered these questions in

 6  each and every instance by accurately telling employees that

 7  those issues would be subject to bargaining if the union was

 8  elected.
 9  I would also say that the company was incredibly
10  transparent in its communications with employees because it

11  posted all of its union campaign communications on a website

12  for employees and their families.  And over the course of the

13  campaign this website was visited by over 500 unique visitors,

14  spending approximately six or seven minutes at a time on the

15  website.
16  In all of those communications that I've just described,

17  there's not a single allegation of unlawful conduct indicating

18  how well the company ran its campaign and how it was attempting

19  to do so in good faith at all times.
20  Novelis took this approach to the campaign because one, it

21  was -- wanted to comply with the law.  And two, that it didn't

22  want to alienate any employees, whether they were -- supported

23  the union or not, based upon the way that the company conducted

24  itself during the course of the campaign.
25  There were several good reasons for this.  First and
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 1  foremost, safety is of utmost importance to the company.

 2  You'll hear testimony during the course of this trial about

 3  safety and how it important it is at the company, I assume from

 4  both employees and company witnesses alike.
 5  The manufacturing process for aluminum can be a hazardous

 6  process and includes a number of significant risks, such as

 7  possibility of explosions occurring.  For that reason, employee

 8  attention to safety is a part of every meeting and
 9  communication at Oswego.  They begin the meetings on safety

10  issues, and they end the meetings on safety issues.  And the

11  company simply did not want employees to be distracted from

12  their focus of performing their jobs safely.
13  In addition, the employees at Oswego, as you will find I

14  think through the course of this proceeding, are a very

15  intelligent, mature group of employees, and respectful

16  communications is a part of the culture at the Oswego plant.

17  So the company didn't want to demean or belittle employees or

18  their intelligence by taking -- doing anything other than

19  informing them of the facts and providing education about --

20  in -- during the process of the campaign.
21  Another reason that the company wanted to make sure that

22  it ran a respectful, fair, and factual campaign is that the

23  company was making substantial -- well, really, probably better

24  at word for word is "massive investments into the Oswego

25  plant."
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 1  Beginning in 2010 and continuing throughout today, the

 2  company has made -- invested over $400 million into the Oswego

 3  plant.  The construction of several large two -- what they're

 4  referred to as "CASH lines," and the CASH lines is going to be

 5  an important part of this story that you'll hear, Your Honor.

 6  The CASH line is a manufacturing process.  They're three-story

 7  buildings, huge, huge construction that is designed

 8  specifically for producing aluminum alloy sheeting for the

 9  automotive industry.
10  This transformation of the company, and the opportunities

11  created by it, were unprecedented, and the company was creating

12  over 200 new jobs at the Oswego plant as a part of this

13  automotive supplier initiative.
14  It's not overstating it to say that the transformation to

15  the automotive initiative and supplying industry is the single

16  biggest change and opportunity in the history of the company

17  and certainly of the Oswego plant.
18  Put simply, the company did not want any employees to feel

19  threatened, coerced, or intimidated.  It wanted its employees

20  to focus and deliver on the tremendous opportunities that it

21  had for the future and getting the job done.
22  Again, the employees throughout the course of the

23  campaign, and in normal business communications were well aware

24  of those developments.  Any notion that Novelis engaged in some

25  type of hardball union avoidance tactics is contrary to what
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 1  the evidence will show in this case.  And it's contrary to

 2  common sense given the investments and what was at stake for

 3  the business.
 4  Now, let me focus a little bit on what this case is about.

 5  A majority of the employees voted against union representation

 6  on February 20th and 21st.
 7  Counsel for General Counsel and Charging Party are asking

 8  you, as the Administrative Law Judge presiding over this

 9  matter, to impose union representation by a bargaining order,

10  in effect declare the Union to be the winner of an election

11  that it lost.  As the evidence will show, however, this extreme

12  remedy is simply not justified under the circumstances of this

13  case.
14  Although the Union claims that it enjoyed majority support

15  based upon union authorization cards, we intend to show that

16  there are wide -- there were widespread misrepresentations made

17  in the process of soliciting for cards, such that the Union

18  never actually was supported by a majority of employees.

19  In addition, the Union lost support over the course of the

20  campaign for a variety of reasons.
21  First of all, it's the norm; unions always lose support

22  over the course of a union campaign, and that happened here.

23  Secondly, and I'm sure as Intervenor's counsel may

24  address, there were a group of employees who exercised their

25  Section 7 rights to oppose representation by the Steel Workers
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 1  Union.  They were employees who had worked at union plants in

 2  the area and told their co-workers about their negative

 3  experiences.  There were employees who worked at a local plant

 4  that you'll hear about called Huhtamäki, and we'll have to get

 5  you the spelling on that because I can't do it.  That were

 6  represented by the Steel Workers and dealt with the head, the

 7  leader of District 4, the District involved, Mr. Ridgeway.

 8  There were other employees who were turned off by the

 9  Union and their cartoonish and over-the-top accusations against

10  the company.  These tactics, along with the local track record

11  of the Steel Workers and its leader, Mr. Ridgeway, combined

12  with the persuasive campaign that was conducted by the Oswego

13  employees themselves, and the lawful campaign of the company

14  caused the Union to lose its support.
15  With respect to the unfair labor practice allegations

16  themselves, the evidence will show that the company didn't

17  threaten any employees and did not engage in any of the so-

18  called "hallmark violations" advanced by the General Counsel.

19  And the allegation, which according to the Union itself

20  was the key issue causing it to lose the election is an unusual

21  issue that you'll hear about, Your Honor, and is one frankly

22  that was caused by the Region itself.
23  The Region claims -- counsel for General Counsel claims

24  that the company disparaged the Union and misled employees when

25  it contended that the -- when it communicated to employees that
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 1  the Union had filed a charge regarding Sunday premium pay and

 2  overtime.  The company, however, simply shared the contents at

 3  a February 10, 2014 letter (sic) from Board Agent Patricia

 4  Petock, with its employees.  And the facts on this point I

 5  think are critical for the -- for you to understand and are

 6  summarized as follows, and I think are really indisputable.

 7  On January 9th, in response to employee feedback, before

 8  receiving the Union's demand for recognition, the company

 9  announced to employees a decision to maintain the status quo,

10  to not make any changes to certain overtime calculation

11  procedures and to its Sunday premium pay policies.

12  This action was completely consistent with the company's

13  past practice, because in May 2013 those same changes had been

14  announced and then were later rescinded in response to employee

15  feedback.
16  Shortly thereafter, the Union claimed a victory for that

17  decision saying that it was the Union's first step towards

18  victory.
19  On February 10th, however, in -- the Board, through its

20  agent Ms. Petock, sent a letter to Mr. Dobkin at Novelis asking

21  that the company provide evidence in response to allegations

22  made by the Union in support of the charge.  Specifically, the

23  letter stated as one of the allegations that "Plant Manager

24  Chris Smith and Human Resources Manager Pete Sheftic, announced

25  to employees that it was restoring time and a half premium pay
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 1  for Sunday, and that vacation and holiday time would be

 2  considered hours worked in the calculation of overtime in

 3  response to learning that there was a union organizing --

 4  ongoing union organizing campaign."
 5  Now, the company communicated that information lawfully to

 6  its employees; that the Union had filed a charge challenging

 7  the decision to restore, in their words, Sunday premium pay and

 8  the overtime policies.  The information that was communicated

 9  by the company was based solely upon the information contained

10  in the letter from Board Agent Petock.
11  When the Union learned of this communication, the Union

12  denied that they did file a charge -- filed a charge on those

13  issues, and claimed that the company was lying to its

14  employees.
15  To prove that the company was telling the truth, the

16  company shared a redacted version of the letter from Ms.

17  Petock, explain that it had blurred out those portions of the

18  letter, which identified the names of employees or were

19  unrelated to that issue.
20  The -- after they -- the company had shared that
21  information, according to feedback that was received from

22  employees, the Union continued to deny that it had filed any

23  charges or made any allegations relative to those issues.

24  So then the company distributed a second copy of the Board

25  letter out, with only the names of the individuals and the
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 1  telephone numbers, personal identifying information, blacked

 2  out on the letter.
 3  And in addition, during the 25th-Hour meetings immediately

 4  before the election, the company referred to the fact that the

 5  union had continued to deny the filing of any charges or the

 6  making of any allegations on those issues, but we had a letter

 7  from the Labor Board stating that they had.
 8  The campaign issue at stake was the credibility of the

 9  company or the Union.  And the company -- Mr. -- the company

10  CEO, Mr. Martens, merely communicated what the Board's letter

11  had said.
12  We'll demonstrate that those communications were lawful

13  and that any misrepresentations that are claimed in this case

14  about that Board letter, arise either from the Union or the

15  Region, but certainly not from Novelis, because all it was

16  doing was relying on what it had been told in a written

17  communication from Ms. Petock.
18  As to the allegations of implied threats, the evidence

19  will show that the company repeatedly communicated that the

20  future of the plant was secure based upon the hundreds of

21  millions of dollars invested in the Oswego plant, and they

22  unprecedented opportunity for growth in the future.

23  This message was conveyed in writing, it was conveyed in

24  employee meetings, and it was conveyed in the speeches that

25  counsel for General Counsel changes -- challenges.
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 1      MR. LaCLAIR: I do, Judge, thank you.
 2  You know, counsel can state that here today.  But if you

 3  look at their submission, their motion which is supported by

 4  two declarations, there not a single bit of testimony in there

 5  that provides direct evidence or allegations of so-called Union

 6  misrepresentation in those cards.
 7  There's one reference to one of the proposed Intervenors

 8  having been told by somebody else that somebody else had told

 9  them that the Union was not providing accurate information.

10  That's not competent evidence.  It's not admissible.  They

11  simply haven't been showing to you in their papers that they

12  have this information.
13  So as far as I'm concerned, I don't see why they would be

14  entitled.
15      JUDGE ROSAS: So given the precedent you have with the

16  Taylor case, wherein limited participation was allowed, because

17  in that case the General Counsel sought a bargaining order,

18  okay, and they were adverse to the relief sought, why shouldn't

19  I permit limited participation?
20      MR. LaCLAIR: To the extent that the proposed Intervenors

21  had established in their motion, in their submission that they

22  had signed authorization cards, and that they had direct

23  information, knowledge that these were invalid or otherwise

24  procured through misrepresentation, et cetera, perhaps.  We

25  would still object to their intervention in any event.  But
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 1  that -- under those circumstances arguably they would have

 2  Taylor Bros. case to rely on.  But it's, again, from what

 3  they've submitted there's no indication that these individuals

 4  had signed such cards or have information to present disputing

 5  their validity.
 6      MR. ERON: If I may speak to that, Your Honor?

 7  It is the nature of this proceeding, even with the Federal

 8  Court 10(j) action pending, that none of the evidence that the

 9  General Counsel or the Union reports to rely on, including the

10  names of the employees or the cards themselves, have been

11  showcased yet.  So to hold my clients to a standard of having

12  to identify with such specificity, when the evidence hasn't

13  been presented, is inappropriate.
14      JUDGE ROSAS: Okay.  Based upon what has been argued and

15  what I have before me, what I'm going to do is grant limited

16  intervention as follows:
17  I'm not -- I agree in part also with the Charging Party

18  that I don't -- I don't see anything definitive from your

19  standpoint that should permit you to participate fully in this

20  proceeding, and that includes the calling of witnesses at this

21  time.
22  You would in any event -- I align you with the Respondent,

23  similar to the way align charging parties with the General

24  Counsel.  I often times have them do the questioning; the

25  Charging Party after the General Counsel and before the
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 1  Respondent for that reason is, you know, believe that, you

 2  know, the nature of what's going on is that they're united in

 3  interest.  You are more united in interest with the Respondent

 4  than you are with anyone else.
 5  We have a ways to go on this, but you're going to follow

 6  them.  And they're going to call witnesses, obviously.

 7  I will revisit that question of whether or not I will
 8  permit you to call any witnesses upon the completion of their

 9  case, okay.
10  In addition, with respect to cross-examination of any

11  witnesses relating to the 8(a)(5) portion of this case, only,

12  okay, I will allow you, as of often do with the Charging Party,

13  okay, because I don't need the same questions asked by people

14  that are united in interest.  Everybody's entitled to, you

15  know, have their seat at the table, but I don't always give the

16  Charging Party full breadth, okay, because I don't need to hear

17  the whole thing rehashed, okay.
18  So you'll be on the Respondent's side of the table.  When

19  a witness testifies on an 8(a)(5) issue, and should there be

20  something that I find has not been addressed by the Respondent,

21  that is pertinent to the proceeding I will permit you to

22  follow-up, okay?
23      MR. ERON: I understand, Your Honor.
24      JUDGE ROSAS: So you're an analogous situation to the

25  Charging Party and in those respects.
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 1  With respect to the 8(a)(5), you're permitted to file a

 2  brief, okay, post-trial brief for sure.  But at this time I'm

 3  not going to guarantee you that I'm going to permit you to call

 4  any witnesses, okay, because I just -- I just don't have a

 5  sense of anything measurable here of what we're talking about,

 6  okay.  So.
 7      MR. ERON: I understand, Your Honor.  And I would like to

 8  reserve the opportunity to raise that question again --

 9      JUDGE ROSAS: Well, yeah.  I just laid it out for you.

10  That's what's going to happen.
11      MR. ERON: Okay.
12      JUDGE ROSAS: Okay.  All right.
13      MR. MANZOLILLO: Your Honor, just so I understand, so

14  their right to file a brief is limited to the 8(a)(5) issue, as

15  well?
16      JUDGE ROSAS: That is correct.  That is correct.

17      MR. LaCLAIR: Thank you.
18      JUDGE ROSAS: That is correct, because that is the only

19  basis that I see here based on what's been articulated with

20  respect to the substantial interests that are protectable on

21  the part of these employees that there might be some concern

22  about.  Okay.
23      MS. LESLIE: Your Honor, I'm sorry, just further

24  clarification; and is it limited to the issue of the
25  authentic -- to the cards?
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 1      JUDGE ROSAS: The 8(a)(5) charge.
 2      MS. LESLIE: Okay.  But specifically to whether the cards

 3  themselves are authentic?
 4      JUDGE ROSAS: Well, let's put it this way, the --

 5      MS. LESLIE: Because that's --
 6      JUDGE ROSAS: -- the essence of my --
 7      MS. LESLIE: -- not what I heard them articulate.

 8      JUDGE ROSAS: The essence of my ruling is the concern

 9  that, you know, employees who have a protectable interest in

10  opposing a bargaining order be able to participate, okay.  So

11  I'm not going to --
12  I mean, we can -- as I become more educated with the proof

13  that's coming into this case, I can give you maybe some more

14  definition, but I don't want to give you anything more general

15  than that at this point.
16      MS. LESLIE: Okay.
17      JUDGE ROSAS: Because I'm not going to know what I'm

18  talking about.
19      MS. LESLIE: Okay, Your Honor.
20      JUDGE ROSAS: Okay, because I need to start hearing people

21  testify at some point today.  Hopefully.
22  Okay, so that's the general framework that we're going to

23  be dealing with as far as your involvement is concerned, okay?

24  All right, is there anything else before we get to the

25  subpoenas?
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 1  (No response.)
 2      JUDGE ROSAS: No?  Okay.  I got some communications from

 3  the General Counsel and from the Respondent as to some of this

 4  stuff having been worked out.
 5  One thing that I would ask the General Counsel is, is the

 6  issue with some of the outstanding production the
 7  authentication of documents that you already have?  Or that --

 8  I saw some reference to documents that were produced in a

 9  District Court proceeding; do you already have this stuff?

10      MS. LESLIE: No, Your Honor.
11      MS. ROBERTS: No.  No, we do not.
12      JUDGE ROSAS: No.  Then I must have misread that, okay.

13  Because it seemed like you were indicating that this was stuff

14  that was in a record.
15      MS. ROBERTS: Well, one of the things we asked for was W-4

16  documents.
17      JUDGE ROSAS: Right.
18      MS. ROBERTS: Something to be useful for authenticating

19  the authorization cards.  Since then, we were notified that the

20  W-4s aren't in fact -- don't include a signature, which is --

21      JUDGE ROSAS: It's all electronic files?
22      MS. ROBERTS: Right, the relevance of it.  So what we've

23  requested is something from the employee's personnel file that

24  would demonstrate a signature, and I recommended the I-9, which

25  I believe is my understanding that that requires a signature
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 1  by -- from employees.  And we would request either voluntarily

 2  or pursuant to a bench subpoena.
 3      JUDGE ROSAS: By counsel, does that involve signatures or

 4  is that electronic, too?
 5      MR. POWELL: Your Honor, I don't know the answer to that

 6  question.
 7      JUDGE ROSAS: Go ahead, off the record.
 8      (Whereupon, a brief recess was taken.)
 9      JUDGE ROSAS: Back on the record.
10  All right, there's an object -- there's a Petition to
11  Revoke, and still outstanding, Item Number 3 in the Subpoena

12  Duces Tecum.  And as I have it, this was -- this was objected

13  to on the basis of relevance, as well as seeking proprietary

14  information.
15  The General Counsel thought that it was relevant with

16  respect to the Sunday premium pay allegation and the overtime

17  criteria.
18  All right, so this has not been worked out; is that right?

19      MR. POWELL: That is correct, Your Honor.
20      MS. ROBERTS: That's right.
21      JUDGE ROSAS: All right.  And it's clearly -- I find that

22  it's relevant, but now you tell me why it's over burdensome --

23  why it's burdensome, overly burdensome and overbroad?

24      MR. POWELL: Okay, Your Honor, with respect to why we

25  believe the request is improper and with respect --
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 1  And if I may address relevance?  May I?
 2      JUDGE ROSAS: Well, put your record -- go ahead.

 3      MR. POWELL: Okay.  With respect to relevance, there was

 4  no change in the Sunday premium pay policy or the overtime

 5  calculation policies.  So the economic result in before and

 6  after, sort of December and January and thereafter, remained

 7  the same.  So we don't believe cost information about a change

 8  that didn't occur --
 9      JUDGE ROSAS: I'm going to interrupt you so we don't

10  duplicate ourselves overly too long.
11  You disagree; you say there was a change, yes or not?

12      MS. ROBERTS: We do --
13      JUDGE ROSAS: Okay.
14      MS. ROBERTS: -- indicate there --
15      JUDGE ROSAS: Okay.  Go ahead, continue.

16      MR. POWELL: I don't think they actually contend that

17  there was as change.
18      JUDGE ROSAS: Okay.
19      MR. POWELL: I think they contend that the change was

20  announced but never implemented; is that correct?

21      MS. ROBERTS: Well, again, we're subpoenaing documents to

22  have Respondent disclose the breadth of what happened with the

23  Sunday premium.
24      JUDGE ROSAS: Okay.
25      MS. ROBERTS: But we do know that it was announced.  And
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 1  his entire tenure there?
 2      MS. ROBERTS: Well, I'm willing to, to the extent that

 3  this item is encompassed in his personnel file, and you're

 4  willing to provide that in its entirety --
 5      JUDGE ROSAS: I mean, they're entitled, I think --

 6      MS. ROBERTS: -- then I don't --
 7      JUDGE ROSAS: -- to as a --
 8      MS. ROBERTS: -- I can forego --
 9      JUDGE ROSAS: -- you know, if we go to, you know, and I

10  always use this common law term that nobody nowadays ever seems

11  to be familiar with, the res gestae, you know, the day that --

12  that point at which the alleged infractions or, you know,

13  occurred and then you know, adverse action flowed from that,

14  what was he and what did he lose?  You're entitled to know what

15  that is.
16      MS. ROBERTS: Correct.
17      JUDGE ROSAS: I heard some exchange about, well, he was in

18  leadership but he also had these other positions and so on.

19      MS. ROBERTS: Right.  And I think --
20      JUDGE ROSAS: They're entitled to know what he had on that

21  day so they can determine if he lost anything else.  Maybe he

22  had, you know, a key to the chairman's bathroom and he lost

23  that.  You know, I mean, they're entitled to know what

24  adverse --
25      MR. POWELL: Not a problem.
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 1      JUDGE ROSAS: -- action he suffered.
 2      MR. POWELL: No problem, Your Honor.
 3      JUDGE ROSAS: Okay.  All right.
 4      MS. LESLIE: And I'm sorry, Your Honor, also they've said

 5  that they've produced this; our subpoena asked for a true copy.

 6      MR. DUMBACHER: We have true copies right back there.

 7      MS. LESLIE: Oh, all right, great.  Thank you.
 8      MS. ROBERTS: Oh, wonderful.
 9      JUDGE ROSAS: We --
10      MS. LESLIE: Because I did send out an e-mail --

11      JUDGE ROSAS: I'm going to let go of this one.  I'm going

12  to just reserve on it, and you all will educate me on what the

13  status of it is, because again we know what you're entitled to,

14  and I'm not sure what you've gotten and what you're going to

15  need on it.  So I'm going to just essentially bypass this.  I

16  don't see that it's prejudicial making you go forward without

17  it.
18  All right, is there --
19      MS. ROBERTS: Without it?
20      JUDGE ROSAS: What's that?
21      MS. ROBERTS: Without Number 28?
22      JUDGE ROSAS: Well, without all of the documents showing

23  at this very moment for your satisfaction what positions he had

24  on the day of the alleged violations.
25      MR. POWELL: And Your Honor, if I may?
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 1      JUDGE ROSAS: You want -- you want to ascertain what

 2  positions he has -- he had?
 3      MS. ROBERTS: That's correct.
 4      JUDGE ROSAS: And what he lost?
 5      MS. ROBERTS: Exactly.  Yes.
 6      JUDGE ROSAS: Okay, you're entitled to that.  You're going

 7  to work it out with them.  And if you don't work it out with

 8  them, if they don't give you what you need, you're going to

 9  tell me, and I'm going to order it, okay.
10      MS. ROBERTS: Okay.  Well, I guess --
11      MR. POWELL: And we believe it's in the documents that

12  they've produced here today.
13      MS. ROBERTS: Okay.  That's what I'm -- all right, I'm

14  sorry.
15      JUDGE ROSAS: Okay.  All right, because then what you're

16  going to do is you're going to tell me if that's the case and

17  I'll withdraw it.  Or if you tell me it's not the case then I'm

18  going to say that they have to comply with --
19      MS. ROBERTS: Okay.  That's fine.
20      JUDGE ROSAS: Okay.  All right, then Number 29, this is

21  similar but it relates to his duties.  Is this the same thing?

22      MS. ROBERTS: It is.
23      MR. POWELL: And we have produced job descriptions for the

24  positions that he held at the time.  We believe that's

25  sufficient to comply with the subpoena, and we don't think
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 1  there's any issue or shouldn't be any issue.
 2      MS. ROBERTS: I would like to know if that includes the

 3  method of assignment or appointment and the selection process

 4  for those various --
 5  I mean, I just want to make sure it --
 6      MR. POWELL: I believe that's another request.

 7      MS. ROBERTS: We're on 29?
 8      MR. DUMBACHER: Yeah.  We produced what we had that was

 9  responsive to that.
10      MR. POWELL: Yes.
11      MS. ROBERTS: Oh.
12      MR. DUMBACHER: I mean, so -- I mean, please look in the

13  box and if you --
14      JUDGE ROSAS: Okay.
15      MR. DUMBACHER: -- disagree let us know.

16      MS. ROBERTS: Yes, we haven't.  I mean, we're going to --

17      MR. DUMBACHER: Yeah, let us know.
18      MS. ROBERTS: We haven't had a chance --

19      JUDGE ROSAS: Okay.
20      MS. ROBERTS: -- we hadn't gotten them --
21      JUDGE ROSAS: So 29 -- so I'm going to consider 29 -- I'm

22  going to consider 29 withdrawn at this point.  You will revisit

23  this if that is not the case.
24  Okay, Number 31, Mr. Abare's personnel file.  This is with

25  respect to his -- the entirety of his personnel file?  30 --
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 1  instant that perhaps it ought to relook at its position.

 2  Okay.  But so -- so you get my point that I am bound by

 3  the Board's most recent interpretation of such situations and -

 4  - and understand, I mean, there's different variations of the

 5  landscape in which finders of fact are asked to assess whether

 6  the circumstances in a particular case would justify a

 7  bargaining order.
 8  The best -- the most recent edict by the Court -- by the

 9  Board of -- by the Board -- the National Labor Relations Board

10  that I could find was on this particular point was Lee Lumber &

11  Building Material Corp., 322 NLRB 175.  That's a 1996 case

12  wherein at Footnote 23 the Board explained that it would not

13  allow or permit subjective evidence, including, in that

14  instance, whether employees had actual knowledge of an

15  employer's refusal to bargain nor would it consider evidence of

16  the actual impact of such refusals to bargain on employees'

17  morale, organizational activities, and union membership.

18  It noted, and I quote, "The Board's usual approach where a

19  question arises concerning the effects of employer's unfair

20  labor practices on employees is to apply an objective, rather

21  than a subjective harangue, (i.e.) to assess the tendency of

22  the unlawful action to effect employees, rather than its actual

23  effect on them", citing the Gissel case, as -- as well as the

24  Hopkins Nursing Care Center at 309 NLRB 958, 1992 case, which

25  was cited by the General Counsel and I think also addressed by
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 1  the Respondent and Intervenor.
 2  And, in that case, indicating that the tests for conduct

 3  warrant -- warranting setting aside election results as an

 4  objective one, where the party's conduct has a tendency to

 5  interfere with employee's freedom of choice.   Employee's

 6  subjective reaction is irrelevant.
 7  That being said, I will grant the General Counsel's motion

 8  in limine.  I am mindful of the Respondent and Intervenor's

 9  points that there always needs to be context, so -- but whether

10  that gives you any room to bring in an army of employees to

11  testify to the atmosphere to incidents, to the background of

12  what happened during the organizational campaign, as to why the

13  Union lost support, that is not going to happen.
14  I will take any instances that come up on a -- on a case-

15  by-case basis with -- with particular witnesses.  Should the

16  General Counsel, in its case, in laying out instances of

17  alleged threats, for example, that's prominent in the -- in the

18  factual scenario here, as to whether something is actually a

19  threat, I understand what the Respondent's position is in

20  general, which is that you need to have a lot more than just

21  the actual utterance or publication that was made.  You have to

22  understand the background.
23  We're -- I'm not -- I'm not -- I -- I can't imagine that
24  that would be the case in -- in most instances.  I mean, I

25  don't want to start getting into like analogous rules under the
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 1  PERL evidence rule, you know where something is -- you know,

 2  perhaps if there is a -- a patent ambiguity as to something or

 3  latent -- latent ambiguity as to what something being conveyed

 4  might otherwise really be in context.
 5  But, you know, certainly, I mean, if I find that the
 6  allegation of a particular threat means well, okay.  This

 7  statement was made.  I'm just coming upon an example.  A

 8  statement was made but you need to understand that it was made

 9  in response to something that was stated the day before or --

10  or something else that is immediately factually apparent to

11  provide context, perhaps I might, you know, permit that.  I

12  just -- you know, I can't -- I don’t want to -- I don't want to

13  hypothesize too much at this point, but let me just say that

14  the motion in limine is granted.
15  Unless the -- unless the Respondent and Intervenor can

16  provide me with any more recent direction by the National Labor

17  Relations Board, than Lee Lumber & Building Material Corp.

18  That is what I've got.  I understand and I recognize the -- you

19  know, the citations that you all lay out through various

20  Circuits, but I’m bound by the -- by the Board's most recent

21  edict on a scenario such as this, which is the proposal to

22  apply -- implement a bargaining order and whether or not the

23  finder of fact will be able to permit receipt of subjective

24  evidence as opposed to objective evidence solely.  Okay?

25  All right.  I'm sure you all have questions, but you're
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 1  going to have to just hold them until we come to those

 2  particular points during the case where you might otherwise

 3  seek to introduce evidence that you feel provides context that

 4  is necessary to the particular situation, such as in the case

 5  of a threat, to provide more information to refute the notion

 6  that it was a threat.  Okay?
 7      MS. LESLIE: Your Honor, I just -- given what you've said

 8  my -- my motion to reconsider -- my motion to reconsider the

 9  inter -- allowing the Intervenor to participate.  I'm not sure

10  that you would entertain it, but, indeed, General Counsel is

11  making such a motion to reconsider, especially in light of the

12  fact that the Intervenor did, indeed, submit information on --

13  on this particular point to the motion in limine, which wasn't

14  clear to me based on your order allowing unlimited

15  participation, whether they indeed would be allowed ro..

16      JUDGE ROSAS: It was limited participation with respect to

17  the 8(a)(5).
18      MR. MANZOLILLO: Your Honor, the -- the Charging Party was

19  going to object to their being able to submit that or future,

20  you know, positions on -- on that type of -- this type of

21  issue, because our understanding was the 8(a)(5) was -- it was

22  that they were limited to the 8(a)(5), which was -- is

23  effectively whether or not the Union ever held majority status,

24  not the validity of the ULPs.  And we thought that this went

25  into evidentiary issues related to the ULPs and not -- not just
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 1  been -- the factual scenario that the Board did not -- did not

 2  dispute me on was that there was antagonism between two rival

 3  Unions and this fellow was a dissident to the Union that was --

 4  that was representing the bargaining unit at the time.

 5  And the employer was supposedly alive with the majority

 6  Union.  Okay?  And the employer or supervisor went out and told

 7  this particular individual not -- under the facts, not -- not

 8  having any idea what he was distributing, told him not to do

 9  that, and I found that there was no nexus between his protected

10  concerted activity, because the employer had no idea.  It was -

11  - there was just disruption.  He got news that there was

12  disruption outside the gate.  He went out and told him not to

13  do it.
14  That was a violation, the Board said, because from an

15  objective standpoint, that so I -- you know, I myself have

16  experienced first-hand how the Board has tended to approach

17  these things.
18  Again, you know, this --  this may be a whole different

19  link for us by the time it's all said and done, because I

20  understand it's a lot going on here, but that -- but, you know,

21  you'll have cross-examination.  We'll explore, you know the

22  parameters of where you want to go with you know, some of these

23  alleged instances of threats as far as what you feel is

24  relevant and what the scope should be of your examination.

25  I think that should give you some kind of indication as to
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 1  what you might be able or not be able to put in on your case.

 2  Obviously you'll preserve that for the record.  You'll make

 3  your proffer before you -- you put on your -- before the - - at

 4  the outset of your case you put on a proffer and we'll deal --

 5  you'll protect your position.  So --
 6      MR. POWELL: I'll reserve our proffer then for the

 7  beginning of our case and then in terms of --
 8      JUDGE ROSAS: Yeah.  You'll have your cross-examination as

 9  well --
10      MR. POWELL: And to contours -- and your --

11      JUDGE ROSAS: And my rulings --
12      MR. POWELL: --  of your ruling will -- will be, I think,

13  further developed as we do cross-examination.
14      JDUGE ROSAS: Right.
15      MR. POWELL: That's really what I was going for.

16      JUDGE ROSAS: Right.
17      MR. POWELL: I would -- I would prefer and I think it's

18  easier for us to deal with it as the evidence rolls out --

19      JUDGE ROSAS: Right.
20      MR. POWELL: -- as opposed to trying to --
21      JUDGE ROSAS: Right.
22      MR. POWELL: -- anticipate it in advance.
23      JUDGE ROSAS: That's the only way that I know how to do

24  it, because, you know, at this point, you know, I -- you know,

25  these pleadings are general.  They're  -- you know, there are
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 1  no bills of particulars.  There's no discovery.  There are no

 2  pretrial orders, as in District Court, laying out the entire

 3  case from "A" to "Z".  So I can't pretend to know more than the

 4  general sketch of what you all provided me with yesterday and

 5  the complaint that I've read about this case.
 6  And so I am -- I'm always hesitant to be specific as --

 7  you know, too specific in my rulings, but I can give you a

 8  general ruling at this point and I've done that, okay, based on

 9  what the General Counsel has posited.  Okay?
10      MR. POWELL: One other comment.
11      JUDGE ROSAS: Yeah.
12      MR. POWELL: I do believe there's a distinction between

13  excluding the evidence and relying on that evidence as the

14  basis for concluding that the Union lost majority support for

15  reasons other than the unfair labor practices, or for

16  subjective reasons.
17  And we do believe the evidence is admissible, for what

18  purpose you may use it is something that you would have to

19  determine in your consideration of the evidence, but we think

20  that the evidence is admissible and should not be excluded

21  because it does provide overall context.
22  And in particular on the issue of the remedy because of --

23  I think the Board law and Circuit Court law is clear and

24  inconsistent on this point, that the Board must show a

25  connection between the unfair labor practices and the
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 1  probability of there being an ability to conduct a future fair

 2  election.
 3  And so not at -- you know, I understand that there's a

 4  distinction between the law that says you can't put in on

 5  subjective feelings for the loss of majority support.  We

 6  believe that's incorrect.  We believe that we should be able to

 7  put it on for that purpose as well.
 8  But, there's another purpose, and that ism you know, the

 9  cause causal of connection between the unfair labor practice

10  and the probability of being able to conduct a future fair

11  election.  And if employees voted against the Union, for

12  reasons unrelated to the alleged unfair labor practices because

13  of the Union's own campaign, then the probability of a future

14  fair election is increased.  And that undermines the Counsel

15  for General Counsel's case.  And we believe the evidence should

16  be admissible for that purpose, at the very least.
17      JUDGE ROSAS: All right, well, you've articulated your

18  proffer, so it saves you time later.
19      MR. POWELL: Well, we'll go into a more extensive --

20      JUDGE ROSAS: Oh, okay.
21      MR. POWELL: -- evidentiary proffer at the beginning of

22  our case, but I wanted to make sure that --
23      JUDGE ROSAS: Okay.
24      MR. POWELL: -- our position on that was clear, and

25  frankly, for you benefit, Your Honor in terms of thinking about
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 1  the purposes of - for which evidence can be offered.  Because

 2  it could be excluded for one purpose and admitted for others.

 3      JUDGE ROSAS: Okay.
 4      MR. MANZOLILLO: Judge, may I be heard?

 5      JUDGE ROSAS: What -- before you do what I suggest you

 6  might want to start preparing at some point do we have time?  I

 7  don't know.  We're probably going to go into the hiatus on your

 8  case.  In September on your case?  Or will you be completed by

 9  next week do you think?
10      MR. MANZOLILLO: We don't know.
11      JUDGE ROSAS: Okay.  What you might want to consider is

12  putting together a proffer on paper as to what different

13  witnesses would've testify to.
14      MR. POWELL: We'll put a written proffer together --

15      JUDGE ROSAS: Okay.
16      MR. POWELL: -- at the beginning of our case.

17      JUDGE ROSAS: Because certainly we don't want to have, you

18  know, 38 people come in here and, you know, and each one is,

19  you know, being excused after all, you know.  Just lay it out,

20  perhaps talk to the General Counsel as to some acceptable way

21  to kind of put this together so that, you know --
22      MS. LESLIE: I'm sorry, Your Honor.  We wouldn't rest our

23  case if they're going to be allowed to get into all the

24  subjective testimony because that would prejudice us because we

25  do not intend, based on your ruling, we do not intend to get
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 1  into much of what we could get into.  I mean, it's --

 2      JUDGE ROSAS: All right.  Let me just stop you.  You

 3  understand I'm talking about a proffer to preserve one's

 4  position on appeal?
 5      MS. LESLIE: I understand that, but --
 6      JUDGE ROSAS: Okay.  And you have nothing to do with that.

 7  Unless you want me to -- you want to play it safe in case the

 8  Board might otherwise agree with them and revere me.  You know

 9  what?  Then maybe you'll reconsider and you'll let them do it.

10  I don't understand where you're going.
11      MS. LESLIE: I guess I was a little confused as to your

12  direction to the Respondent.  It seemed to me that you were

13  opening the door to the possibility that you would allow this

14  testimony beyond just an offer of proof.
15      JUDGE ROSAS: No.  I am not saying anything different than

16  your classic 8(a)(1) case where you have alleged coercive

17  threats, interrogations, surveillance, other instances of

18  8(a)(1) led violations where is frequently the request to

19  provide some context as to the alleged infraction.  Okay?

20  There is no black and white answer.  In many instances it

21  will be clear.  Okay?  As to what is being put into the record,

22  and how much context is needed.  Okay?  But I'll make that

23  decision in each and every instance.  Okay?
24  But you're point about the introduction of subjective

25  evidence has been granted.
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 1      MS. LESLIE: Okay, Your Honor.
 2      JUDGE ROSAS: Okay?
 3      MR. MANZOLILLO: So, Your Honor, just to clarify, despite

 4  the more recent argument about the -- that was just put forward

 5  by Respondent's counsel, you're not -- all you're allowing in

 6  proffer at this point, with regard to -- in other words you

 7  have -- they're not able to --
 8      JUDGE ROSAS: To proffer --
 9      MR. MANZOLILLO: -- produce this evidence --

10      JUDGE ROSAS: A proffer at some subsequent point --

11      MR. MANZOLILLO: Yeah, okay.
12      JUDGE ROSAS: -- is what we're talking about.

13      MR. MANZOLILLO: Okay.
14      JUDGE ROSAS: Well, in addition to counsel obviously

15  having articulated part of it now at the outset, but it's not

16  your turn to really have to do that anyway.  But --
17      MR. POWELL: I was articulating --
18      JUDGE ROSAS: -- I have to do my -- I have to give -- I'm

19  going to have rulings during the course of the General

20  Counsel's case that are going to essentially getting into that.

21  So --
22      MR. LaCLAIR: May I be heard?
23      JUDGE ROSAS: Uh-huh.
24      MR. LaCLAIR: Just apologize.  Thank you.  Just to address

25  Respondent's legal argument from the moment whereby he
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 1  suggested that the GC does need to show a causal relationship

 2  between the ULPs, and as he put it, the probability of loss of

 3  majority status.
 4      MR. POWELL: No, that -- sorry.
 5      MR. LaCLAIR: To the extent I understood him to say.

 6  Clearly that's not a rule, a Board law, and you can take a

 7  look, as I think you already did, is our e-mail memo from last

 8  night you'll see plenty of Board law establishing that.  So I

 9  think any contextual evidence, or even direct evidence

10  regarding the events and circumstances that are unrelated to

11  the ULPs, such as, for example, the Unions, quote, unquote,

12  "cartoonish campaign", it's irrelevant.  And so I didn't think

13  even contractual evidence ought to be admitted.
14      JUDGE ROSAS: Contextual evidence -- I think everybody

15  would agree that contextual evidence to -- you'd agree that

16  within the context of my ruling that contextual evidence to

17  matters unrelated to the ULP are outside the box.
18      MR. LaCLAIR: Correct.
19      JUDGE ROSAS: That I have defined.  That's clear.

20      MR. LaCLAIR: Okay.
21      JUDGE ROSAS: The point becomes, well, okay, is something

22  contextual to the ULP that's been injected here.  All right?

23      MR. LaCLAIR: That's how I understood you.
24      JUDGE ROSAS: I think that's what everybody is saying.

25      MR. LaCLAIR: Okay, thank you.
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 1      JUDGE ROSAS: Okay.  All right.  I have not gotten to the

 2  Charging Party's Petition to Revoke.  I will address that at

 3  some point, either later today or tomorrow morning.

 4      MR. MANZOLILLO: If we just -- we were informed we

 5  received subpoenas with our appearance and mileage for use as

 6  of yesterday.  So we are attempting to work through with --

 7      JUDGE ROSAS: Okay.
 8      MR. MANZOLILLO: -- opposing counsel where we're going.

 9      JUDGE ROSAS: Let me know.
10      MR. MANZOLILLO: Okay.
11      JUDGE ROSAS: Anything else?
12      MS. LESLIE: Just one more issue, Your Honor, I mean as we

13  -- we went through obviously all the subpoena issues yesterday.

14  Obviously there were certain documents that were not produced

15  that the Respondent indicated that they would be producing.

16  Two points on that is we would like an idea as to when

17  those documents would be produced, and second, we would like to

18  work out a stipulation with the Respondent about certain

19  documents, and absent that ability we anticipated having to

20  call a record's witness in order to obviously admit those

21  documents into evidence.
22      JUDGE ROSAS: You anticipate calling a record witness even

23  if you have a stipulation?
24      MS. LESLIE: No, absent a stipulation.
25      JUDGE ROSAS: Oh, absent a stipulation.
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 1      MS. LESLIE: In the absence.
 2      JUDGE ROSAS: Okay.
 3      MR. POWELL: And, Your Honor, we would anticipate being

 4  able -- we discussed that yesterday with Counsel for General

 5  Counsel, indicated that we would be willing to stipulate to --

 6  for example, the written policies that we have produced, we've

 7  produced those policies, we said that we would be more than

 8  willing to stipulate to the policies that we've produced as

 9  being the policies that were in effect at the time and

10  questioned.  And so we have no problem with such a stipulation.

11  So we don't anticipate that being a problem.
12  With regard to --
13      MS. LESLIE: Well, this --
14      MR. LARKIN: With regard to the timing of the production

15  of additional documents we're working on that, we're going to

16  produce them as quickly as possible.  As you know the ruling,

17  with respect to the disciplinary matters is going to require

18  some time because it requires us to go through files, and so we

19  will, you know, be moving along on that as quickly as we can,

20  and we'd certainly that if documents are produced after Counsel

21  for General Counsel has put on a witness, or frankly if after

22  its close of its case and it needs to reopen its case or recall

23  an additional witness on rebuttal we are not going to object to

24  evidence in our testimony that is truly based upon our failure

25  to have the documents to them in an earlier fashion,
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 1      MS. LESLIE: Your Honor, I would just like to clarify what

 2  Respondent, does that mean that you're willing to stipulate to

 3  the entrance of any document we would like that was produced

 4  pursuant to the subpoena?
 5      MR. LARKIN: No, I'm not going to stipulate to the

 6  admission of every document that we've produced pursuant to the

 7  subpoena because we don't concede that every document that was

 8  produced in response to the subpoena is relevant to these

 9  proceedings.  That was a search for possibly relevant

10  documents, not necessarily a document that would be admitted in

11  the case.
12  But if you have a document that is from our production and

13  it is relevant we will likely stipulate to it.
14      JUDGE ROSAS: All right.  Let's not have any more

15  discussion about whether we're going to object to admissibility

16  because that's not what's germane to the subpoena and

17  compliance with it.  All right?
18      MS. LESLIE: Yes, Your Honor, I just wanted clarification

19  over his indication that he'd be willing to stipulate, because,

20  of course, I don't want to have to call two record's witnesses,

21  you know, after we get -- if it becomes necessary.

22      JUDGE ROSAS: All he has to stipulate to is
23  authentication.
24      MS. LESLIE: Yes.
25      JUDGE ROSAS: All right, we all ready?
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 1      MR. MANZOLILLO: Your Honor, just to clarify in our

 2  situation.  We will, you know, review the new subpoenas, we may

 3  again, you know, challenge some elements of the subpoena but we

 4  will try to work through that with counsel.  Just so you

 5  understand there may still be a motion to partially revoke.

 6      MR. POWELL: And if I may on that, Your Honor, speak

 7  directly to counsel?
 8      JUDGE ROSAS: Sure.
 9      MR. POWELL: Thank you.  I think we should sit down and

10  just walk through the subpoena request item by item.  I don't

11  think that's going to impact this portion of the proceedings,

12  and if we can do that, Your Honor, and, you know, I don't know

13  whether we'll get it done today or tomorrow, but I don't think

14  it will have an impact on the case in the next few days.

15      JUDGE ROSAS: It won't happen on my time.

16      MR. POWELL: So --
17      JUDGE ROSAS: All right?  So whenever you guys can work it

18  out.
19      MR. POWELL: Right, exactly.
20      JUDGE ROSAS: All right.
21      MR. POWELL: Thank you, Your Honor.
22      JUDGE ROSAS: All right.  So before we start the testimony

23  one thing that I typically do is when there's an objection,

24  obviously I don't want you coaching witnesses when you object

25  to a question, just state the basis for it relevant to hearsay
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 1  or something else.  But to the extent that there needs to be

 2  amplification what I then want you to try to do is simply refer

 3  me to the particular paragraph.  If the one who's resisting the

 4  objection cite particular -- we're talking about relevance,

 5  cite the particular paragraph in the Complaint first.  Okay?

 6  So that's not necessarily a coaching of a witness.
 7  I see we have basically the pertinent paragraphs with the

 8  material allegations are paragraphs 6 through 15, 6 through 15.

 9  Okay?  And then if we need to get into it then we have to

10  excuse the witness.  So I just want to avoid throwing witnesses

11  out of the hearing room all too often.  So we can kind of get

12  around that with code language, if you will.  And in many

13  instances make my ruling based on that or dealing with

14  relevance.  Okay?
15  And if you need to take a minute, you know, when you

16  object and just kind of figure out what to look for and to just

17  -- that's fine.  Okay.
18  Do you have exhibits for me?
19      MS. ROBERTS: Yes, we do, Your Honor.
20      MS. LESLIE: Yes, Your Honor.
21      JUDGE ROSAS: And for counsel, and for the witness table,

22  we're going to have the witness over here first.  This is for

23  the witness?
24      MS. LESLIE: Yes.
25      JUDGE ROSAS: Okay.

Page 124

 1  (Pause)
 2      JUDGE ROSAS: All right, let's go off the record.

 3      (Whereupon, a brief recess was taken.)
 4      JUDGE ROSAS: Back on the record.
 5  All right, General Counsel who do you call?
 6      MS. LESLIE: General Counsel calls James Ridgeway.

 7      JUDGE ROSAS: Sir, please raise your right hand.

 8  Whereupon,
 9      JAMES RIDGEWAY,
10  having first been duly sworn, was called as a witness and

11  testified as follows:
12      JUDGE ROSAS: Please state and spell your name and provide

13  us with an address.
14      THE WITNESS: James Ridgeway, J-A-M-E-S, R-I-D-G-E-W-A-Y.

15  My address is 23 Bridge Street, Pulaski, P-U-L-A-S-K-I, New

16  York 13142.
17      JUDGE ROSAS: Okay.  Proceed.
18      MS. LESLIE: Good morning.
19      THE WITNESS: Good morning.
20      DIRECT EXAMINATION
21      BY MS. LESLIE: 
22  Q   Do your for the United Steel Workers?
23  A   Yes, I do.
24  Q   And what is your position with the Steel Workers?

25  A   I'm an international union representative.
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 1  Q   And how long have you held that position?
 2  A   I've been with the Steel Workers since 2005.
 3  Q   And prior to that were you with any other union?

 4  A   Yes, I was.
 5  Q   And what union is that?
 6  A   It would have been -- I was with PACE, which stands for --

 7   it's an acronym that stands for the Paper Allied Industrial

 8   Chemical and Energy Workers, from 1999 through the merger with

 9   the United Steel Workers in 2005.  Prior to that my initial

10   employment was with Unite Paper Workers International Union,

11   and I was hired June 1st of 1990.
12  Q   And throughout your career have you been involved in

13   organizing employees?
14  A   Yes.
15  Q   And did there come a time that you became involved in

16   organizing the employees at Novelis?
17  A   Yes, there did.
18  Q   When did you become involved?
19  A   I believe my initial call -- no, my initial call would

20   have been December 16th.
21  Q   Of what year?
22  A   2013.
23  Q   And what happened after that initial call?
24  A   I would have met the following day with two employees on

25   December 17th, that subsequently would have signed cards.
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 1  Q   And do you recall the two employees that you met with?

 2  A   Yes, I do, it was Evertte Abare and Brian Wyman.

 3  Q   And other than that meeting were you involved in meeting

 4   with Novelis employees about representation?
 5  A   Yes, I was.
 6  Q   How many meetings were there, general meetings?

 7       MR. POWELL: Objection to the term "general meetings",

 8   it's vague.
 9       JUDGE ROSAS: Refine that.
10       MS. LESLIE: That's fine.
11       BY MS. LESLIE: 
12  Q   How many meetings did you hold that were open to all

13   employees?
14  A   Six.
15  Q   As part of the your organizing efforts did you ask

16   employees if they wanted to sign union authorization cards?

17  A   Yes, I did.
18  Q   Now, if you could direct your attention to GC Exhibit 14.

19       (General Counsel's 14 marked.)
20       BY MS. LESLIE: 
21  Q   Do you recognize it?
22       JUDGE ROSAS: It's the last one in the pile.

23       THE WITNESS: Thank you.  Yes, I do.
24       BY MS. LESLIE: 
25  Q   And what is it?
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 1  A   It's a copy of cards that were signed by Novelis

 2   employees.
 3  Q   Could you please turn to Richard Wallace's card, which is

 4   on page -- I apologize, it's the second to the last page.  If

 5   you could identify the page number that I've directed you to?

 6  A   Yes, I believe it's page 5.
 7  Q   Thank you.  Were you present when Mr. Wallace signed his

 8   card?
 9  A   Yes, I was.
10  Q   And did you watch him sign his card?
11  A   Yes, I did.
12  Q   Is that his signature on the card?
13  A   Yes, it is.
14  Q   Is it dated?
15  A   No, it isn't.
16  Q   Do you know when he signed his card?
17  A   Not exactly.  I would know that I witnessed the signature

18   so it would have been at a meeting between December 27th and

19   January 12th.
20  Q   Okay.  And what is the significance of the December date?

21  A   December 27th was the first meeting that I held, and there

22   were a few cards that were signed by people that I witnessed,

23   other than at meetings.  Mr. Wallace was not one of those so he

24   would have signed in my presence at one of the meetings.

25  Q   Okay.  So you're saying -- and I --
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 1  A   December 29th, I'm sorry --
 2  Q   I'm sorry, I just want to make sure I understand what

 3   you're -- what you testified to.
 4  A   Okay, December 27th --
 5  Q   And please let me --
 6  A   Sorry.
 7  Q   -- wait for my question.  And if this is wrong, I believe

 8   you -- if this is correct the December date you gave was the

 9   date of one of the meetings with employees, is that correct?

10  A   That is correct, that would have been the first meeting.

11  Q   Okay.  And in terms of the January date what is the

12   significance of that date?
13  A   We filed a petition for election on January 13th.  Mr.

14   Wallace's card was included in that filing.  So we started

15   preparing to file the evening of January 12th, so that's why I

16   know it was between those two dates that Mr. -- that I

17   witnessed Mr. Wallace's signature.
18  Q   Now, the remaining card contained in GC Exhibit 14 were

19   you present when each employee signed their card?

20       (Witness reviews document.)
21       JUDGE ROSAS: Let the record reflect the Witness is

22   refreshing his recollection from the document.
23       THE WITNESS: Yes, I was.
24       BY MS. LESLIE: 
25  Q   Is that their signature on the cards?
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 1  A   Yes, they are.
 2  Q   Are those your initials witnessing their signature of the

 3   cards?
 4  A   Yes, they are, yes, it is my initials.
 5  Q   And except for Mr. Wallace did the employees sign the card

 6   on the date stated on the card?
 7  A   Yes, they did.
 8       MS. LESLIE: Your Honor, I would move to enter GC Exhibit

 9   13 into evidence as these cards have been authenticated by the

10   Witness under the Federal Rules of Evidence they're

11   authentification of documents.
12       JUDGE ROSAS: Any objection?
13       MR. POWELL: No.
14       JUDGE ROSAS: Okay.  General Counsel's 14 is received.

15       (General Counsel's 14 received.)
16       BY MS. LESLIE: 
17  Q   At some point did the Union make a demand for recognition

18   from Novelis?
19  A   Yes, we did.
20       MS. LESLIE: I'm now showing you what has been marked as

21   GC Exhibit 7.
22       (General Counsel's 7 marked.)
23       BY MS. LESLIE: 
24  Q   Do you recognize it?
25  A   Yes I do.
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 1  Q   And what is it?
 2  A   It is a letter that I authored and sent to Mr. Chris

 3   Smith.
 4  Q   And what was the purpose of the letter?
 5  A   To request recognition from Novelis.
 6  Q   And was that -- when was the letter sent?
 7  A   I would have authored it January 7th in the evening, I

 8   would have mailed it January 8th, and I sent it certified mail,

 9   return receipt requested.  It was received on January 9th.

10  A   And what did you base your demand for recognition on?

11  A   Having a significate majority of signed cards from the

12   employees.
13       MS. LESLIE: I'm now showing you what has been marked as -

14   - oh, General Counsel moves to admit GC Exhibit 7 into

15   evidence.
16       MR. POWELL: I note that the letter is not signed.

17       JUDGE ROSAS: Voir Dire?
18       MR. POWELL: Yes, Voir Dire, please.
19       JUDGE ROSAS: Okay.
20       VOIR DIRE
21       BY MR. POWELL: 
22  Q   I note that the letter is not signed, did you not keep any

23   signed copy of the letter?
24       MS. LESLIE: He's asking you.
25       THE WITNESS: Not -- I'm not certain, I would have to
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 1  A   That is correct, sir.
 2       MR. POWELL: I move to exclude the document.

 3       MS. LESLIE: Your Honor --
 4       MR. POWELL: He can't authenticate it.
 5       MS. LESLIE: Your Honor, at this point the General Counsel

 6   would want to call the Respondent's records witness then in

 7   order to authenticate the excelsior list.
 8       JUDGE ROSAS: It is marked as?
 9       MS. LESLIE: GC Exhibit --
10       JUDGE ROSAS: GC-11?
11       MS. LESLIE: 11.
12       JUDGE ROSAS: For identification.
13       MS. LESLIE: It says on the top of it "Novelis, Oswego

14   excelsior list".
15       MR. POWELL: And, Your Honor, I may have no objection to

16   it if I can confirm that it is in fact the list that Novelis

17   submitted to the Labor Board as its excelsior list.  I just

18   can't tell, and this Witness most importantly can't tell if

19   that's the case.
20       JUDGE ROSAS: Like I said, it is marked GC-11 for

21   identification at this time.  It's not in evidence.
22       MR. POWELL: Thank you, Your Honor.
23       CONTINUED DIRECT EXAMINATION
24       BY MS. LESLIE: 
25  Q   Mr. Ridgeway, in your experience in organizing campaigns
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 1   who sends the Union the excelsior list?
 2  A   The Labor Board.
 3  Q   Okay.  But in the Novelis campaign did you see the

 4   excelsior list that the NLRB sent to the Union?
 5  A   Yes, I did.
 6  Q   And if you look at this document is this the -- in looking

 7   at this document is this the list that you saw?
 8  A   It appears to be but I cannot be a 100 percent sure, you

 9   know, without comparing the two.  I mean it's certainly appears

10   to be.
11       MS. LESLIE: Your Honor, I would again move to admit GC

12   Exhibit 11.
13       JUDGE ROSAS: I don't --
14       MR. POWELL: Same objection.
15       JUDGE ROSAS: I don't find sufficient evidence from this

16   testimony under the Rule of Evidence, 801, as business record

17   to satisfy me.  So you're going to need additional evidence.  I

18   take that bac, 803(6).
19   (Pause)
20       BY MS. LESLIE: 
21  Q   Mr. Ridgeway, when was the Union's last general meeting

22   with employees before the election?
23  A   February 16th.
24  Q   At that meeting were there any discussions about the Union

25   filing charges with that National Labor Relations Board?
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 1  A   Yes, there was.
 2  Q   And did you comment about that subject matter?

 3  A   I'm sorry.
 4  Q   Did you comment about that?
 5  A   Yes, I did.
 6  Q   And what were your comments?
 7  A   We were asked specifically if we had filed any charges

 8   with the National Labor Relations Board specifically on the

 9   restoration of premium pay on Sundays.  I said "We most

10   certainly have not", and we actually had copies of the Charges

11   that we had filed in a binder in the back room that was allowed

12   anyone to review those and look at them.
13  Q   At time had the Union filed charges over Respondent's

14   restoration of Sunday pay?
15  A   They did not.
16  Q   At that time did the Union have any intention of filing

17   such a charge?
18  A   No, we did not.
19       MS. LESLIE: I'm now showing you what has been marked as

20   GC Exhibit 13.
21       (General Counsel's 13 marked.)
22       BY MS. LESLIE: 
23  Q   Do you recognize it?
24  A   Yes, I do.
25  Q   And what is it?
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 1  A   It would be the election results from the National Labor

 2   Relations Board; it has my signature and the Company signature

 3   on it.
 4       MS. LESLIE: Your Honor, General Counsel moves to admit GC

 5   Exhibit 13 into evidence.
 6       MR. POWELL: No objection, Your Honor.
 7       JUDGE ROSAS: General Counsel's 13 is received.)

 8       MS. LESLIE: I have no other questions for Mr. Ridgeway at

 9   this point.
10       JUDGE ROSAS: Has Charging Party have any questions?

11       MR. MANZOLILLO: NO, Your Honor.
12       JUDGE ROSAS: Okay.
13       MR. POWELL: Your Honor, we request that we be provided

14   with any Jencks Statements that the Witness had presented to

15   Counsel for General Counsel of the Region.
16       JUDGE ROSAS: What do you have?
17       MS. LESLIE: If we could go off the record for a moment,

18   Your Honor?
19       JUDGE ROSAS: Sure.
20   Off the record.
21       (Whereupon, a brief recess was taken.)
22       JUDGE ROSAS: Back on the record.
23   Cross-examination.
24       MR. POWELL: Mr. Ridgeway, my name is Kurt Powell, I am

25   counsel for Respondent in this matter and I do have a few
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 1   questions to ask you on the testimony that you've just given.

 2       CROSS-EXAMINATION
 3       BY MR. POWELL: 
 4  Q   You testified -- how long have you been representative of

 5   the Steel Workers?
 6  A   I came into the Steel Workers in 2005 with the merger.

 7  Q   And do you hold any positions other than your position

 8   with the Steel Workers?  Do you work for anybody else?

 9  A   I have a -- I'm a town justice of the peace.
10  Q   How long have you served as justice of the peace?

11       MR. MANZOLILLO: Objection, relevance to --

12       MR. POWELL: Just to background.
13       JUDGE ROSAS: Go ahead.
14       MS. LESLIE: Background of what?
15       JUDGE ROSAS: I'm sorry.
16       MS. LESLIE: Objection, Your Honor.
17       JUDGE ROSAS: Overruled.
18       THE WITNESS: I'm sorry, sir, the question, how many

19   years?
20       MR. POWELL: Yeah.
21       BY MR. POWELL: 
22  Q   How long have you been the justice of the peace?

23  A   Fourteen or fifteen years.
24  Q   Now,  you  testified  earlier  that  in  the  last  general

25   meeting with employees you had a discussion with employees
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 1   regarding the filing of charges with the NLRB, do you recall

 2   that testimony?
 3  A   Yes, I do.
 4  Q   And you said that you were asked specifically by employees

 5   whether the Union had filed any charges with respect to Sunday

 6   premium pay, correct?
 7  A   I believe it was restoration of Sunday, but, yes, in

 8   essence that's -- that is what I testified.
 9  Q   Did the employees tell you why they were asking that

10   question?
11  A   Yes, they did.
12  Q   What did they say?
13  A   They said that the rumor was around on the floor.

14  Q   What rumor?
15  A   That the United Steel Workers had filed charges for the

16   restoration of Sunday premium pay.
17  Q   Did they indicate what the source of that rumor was?

18  A   No, they didn't.
19  Q   Did they tell you anything else about that rumor?

20  A   I don't recall.
21  Q   So other than the fact that there was a rumor going on the

22   shop floor about the Union filing charges with respect to the

23   Company's decision on Sunday premium pay you can't recall

24   anything else that the employees told you on that subject

25   during the course of the February 16th meeting?

Page 141

 1  A   No, I can't.
 2  Q   Okay.  In response to those employees' questions I believe

 3   you testified that you told the employees that you had not

 4   filed any such charges, is that correct?
 5  A   That is correct.
 6  Q   And that you had no intent of filing such charges, is that

 7   correct?
 8  A   That is correct.
 9  Q   Did you subsequently learn that the Company had informed

10   employees that the Union had made allegations regarding -- that

11   the -- let me rephrase the question.
12   Did you subsequently learn that the Company had informed

13   the employees that the Union in fact had made allegations about

14   the Company's decision with respect to Sunday premium pay?

15       MS. LESLIE: Your Honor, the General Counsel objects to

16   this question.  It goes beyond the scope of the direct and it

17   gets into a subjective state of mind.  Subjective testimony.

18       JUDGE ROSAS: Okay.  Hold on.
19   (Pause)
20       JUDGE ROSAS: I'm going to sustain the objection, outside

21   the scope.
22       MR. POWELL: Your Honor, may I address the issue?

23       JUDGE ROSAS: Okay.
24       MR. POWELL: On direct they asked the question of whether

25   or not the Witness spoke to employees about a filing of the
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 1   Charge related to Sunday premium pay, and that the Witness

 2   denied having filing -- filed any such charge.  So they opened

 3   the door to a line of inquiry regarding whether such a charge

 4   had been filed, and the facts and circumstances related to it.

 5   And specifically in the Complain --
 6       JUDGE  ROSAS: Wait.    Let  me  just  make  sure.    The

 7   testimony, as I have it, is that he denied to the employees

 8   that they had been charges filed.  Is that correct?

 9       THE WITNESS: Correct.
10       JUDGE ROSAS: Okay.  But I don't have an indication that

11   there was testimony where he said on the record today that he

12   had not filed charges.  If that's where you're going.

13       MR. POWELL: He said that they had not filed the Charge

14   and had no intension of filing the Charge.
15       JUDGE ROSAS: He told employees that.
16       MR. POWELL: Correct.
17       JUDGE ROSAS: Not that he testified, independent of that

18   today, that, in response to a question as to whether he had or

19   he hadn't.  So what I'm saying the distinction --
20       MR. POWELL: But my question was --
21       JUDGE ROSAS: -- as to what he told employees then versus

22   being asked now.
23       MR. POWELL: I understand.  That's not my question.

24       JUDGE ROSAS: Because if the -- I want to keep this strict

25   here, I don't need to -- we don't need to -- especially if

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(12) Page 139 - Page 142

A-0079

Case 16-3076, Document 168, 05/04/2017, 2027443, Page81 of 240



 -  Vol. 2
July 17, 2014

Page 143

 1   we're going to be calling a lot of witnesses anyway, I'm not --

 2   I'm going to strictly toe the line here.  I frequently -- I'm

 3   open to going beyond the scope when we're dealing in cases

 4   where we might be saving some time, excuse the witnesses and so

 5   on, but I don't think that's happening in this case.  I'm going

 6   to toe the line.
 7   If the question is in order to impeach as to whether that

 8   was true or not you'll do that through someone else.  Okay?

 9       MR. POWELL: Your Honor, if I may.  In terms of --

10       JUDGE ROSAS: I mean, they did not ask him, at least I

11   don't have that on the record as to whether or not he had

12   filed, in fact, charges as of that time.
13       MR. POWELL: Your Honor, with all due respect.  He did

14   specifically testify --
15       JUDGE ROSAS: Did he testify to that?  Is that what you --

16   is that what you proffered?
17       MS.  LESLIE: Your  Honor,  my  understanding  of  Mr.

18   Ridgeway's testimony is indeed what he testified that he hadn't

19   filed those charges.
20       JUDGE ROSAS: In response to your question?

21       MS. LESLIE: Yes, I response to my question.

22       JUDGE ROSAS: Okay.  I reconsider my ruling.  Go ahead.

23       MR. POWELL: Thank you, Your Honor.
24       CROSS-EXAMINATION (continued)
25       BY MR. POWELL: 
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 1  Q   After -- let me take you back just to make sure that we're

 2   clear, Mr. Ridgeway.  In the last union meeting you denied

 3   filing any charges on Sunday premium pay issues when employees

 4   raised the question, correct?
 5  A   I specifically remember on the restoration of premium pay

 6   for Sunday.  I stated that Unite Steel Workers had not filed

 7   any charges on that.
 8  Q   And you told employees that the Union had no intent in

 9   filing such a charge, correct?  That was your testimony just a

10   moment ago?
11  A   Yeah, it was.
12       MS. LESLIE: Excuse me, Your Honor.  If we're going

13   through his testimony I believe he said at that time he had no

14   intent.
15       THE WITNESS: Correct.
16       MR. POWELL: Okay.
17       JUDGE ROSAS: The record will speak for itself.

18       MR. LARKIN: Yes, and that's coaching the Witness, I think

19   it's an improper objection.
20       BY MR. POWELL: 
21  Q   Now, after --
22       MS. LESLIE: Objection, mischaracterizing --
23       JUDGE ROSAS: I'm going to ask counsel to stop with the

24   additional commentary, okay?  Just address it in objections to

25   me.  Go ahead.  I'm ready for the next question.
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 1       MR. POWELL: Thank you, Your Honor.
 2       BY MR. POWELL: 
 3  Q   After the meeting that you held with employees on February

 4   16th did employees subsequently report to you that the Company

 5   was telling employees that the Union in fact had made

 6   allegations with respect to the Company's decision to maintain

 7   the same Sunday premium pay policies or the restoration of the

 8   Sunday premium pay policy?
 9  A   I'm sorry, I'm not sure that I follow the question.

10       JUDGE ROSAS: The question answered.
11       MR. POWELL: Okay.
12       BY MR. POWELL: 
13  Q   You denied filing a charge on Sunday premium pay issues in

14   the meeting on February 16th, correct?
15  A   Correct.
16  Q   After that did employees report to you that the Company

17   was saying that the Union had in fact filed such charges?

18  A   Yes.
19  Q   Did they tell you that the Company had supplied employees

20   with a copy of a letter from the National Labor Relations Board

21   showing that the Union had made such allegations?

22  A   Eventually, not initially, I guess, eventually they did.

23  Q   Did you end up seeing a copy of that letter?
24  A   Yes, I did.
25  Q   Okay.  Before the election?
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 1  A   Yes.
 2  Q   And do you recall commenting on that letter in --

 3   commenting on that issue in the press after the election?

 4       MS. LESLIE: Objection, Your Honor, this goes to a

 5   subjective testimony.
 6       MR. POWELL: This relates to an unfair labor practice, not

 7   to --
 8       JUDGE ROSAS: Speaking to the press about what?

 9       MR. POWELL: The results of the election.  And this,

10   unlike the ruling that you gave, Your Honor, earlier, does not

11   relate to the Union's campaign, it relates directly to one of

12   the alleged unfair labor practices in the Complaint.

13       JUDGE ROSAS: What does it relate to on direct?

14       MR. POWELL: It relates to the issue of whether or not the

15   Union filed a charge, and let me direct Your Honor to the

16   specific allegations in the Complaint because the Complaint is

17   very specific on this, and I think it will be helpful to supply

18   context.  Paragraph 7(d) of the Complaint.
19       JUDGE ROSAS: Okay.  But I'm referring to his direct

20   examination.
21       MR. POWELL: I understand, Your Honor.  But the reason

22   that they -- in his direct examination had him testify that the

23   Union had not filed any charge relates directly to paragraph

24   7(d), which states --
25       JUDGE ROSAS: Your question related to his denial that
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 1   charges had been filed?
 2       MR. POWELL: Correct.
 3       JUDGE ROSAS: It's a follow-up to that?
 4       MR. POWELL: Correct.
 5       JUDGE ROSAS: Okay.  Go ahead.
 6       BY MR. POWELL: 
 7  Q   Do you recall giving a statement in the press after the

 8   election?
 9  A   I gave some statements to the press after the election.

10       MR. MANZOLILLO: I didn't hear that question.

11       THE WITNESS: Yes, I gave some statements to the press.

12       BY MR. POWELL: 
13  Q   And did you state to the press, and I quote, "We never

14   filed that charge.  It's a falsified document that the Company

15   produced since Unite Steel Workers union representative, Jim

16   Ridgeway.  It's not even the same font size.  It appears that

17   it was cut and pasted and handed out to the people.  Enough of

18   them believed that it certainly cost us the election."

19       MS. LESLIE: Objection, Your Honor, regarding the end of

20   that quote, regarding his subjective believe as to what caused

21   the loss of the election.
22       JUDGE ROSAS: I'll -- the end of that question is

23   stricken.
24       MR. POWELL: Your Honor, if I may.  The ruling that you

25   provided earlier was with respect to the Union's campaign.
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 1   This relates directly to an unfair labor practice, and as

 2   opposed to being other reasons for the loss of majority support

 3   this is evidence as to the loss of majority support that

 4   directly relates to an unfair labor practice.
 5       JUDGE ROSAS: Wait.  Was that part of the quote?

 6       MR. POWELL: That was part of the quote.
 7       JUDGE ROSAS: At the very end of the quote?

 8       MR. POWELL: Yes.
 9       JUDGE ROSAS: It's a continuation, it's in the same

10   sentence?
11       MR. POWELL: It's a continuation.
12       JUDGE ROSAS: Okay.  Overruled.  Go ahead.

13       BY MR. POWELL: 
14  Q   Are those your words?
15  A   I can't verify that those are my exact words, but I

16   certainly would have said something similar to that, sir.

17  Q   Okay.  When you read the quote in the paper -- you read

18   the quote in the paper, correct?
19  A   Probably.
20  Q   Did you find anything inaccurate in the quote when you

21   read it in the newspaper?
22  A   Not that I recall.
23  Q   So you were satisfied that the newspaper had accurately

24   reported your comments?
25  A   They certainly didn't record all of my comments but I
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 1   didn't think that what they put down was necessarily

 2   inaccurate.  It may not have all been in exact context but --

 3  Q   But the quote, the portions that were in quotes were your

 4   statements, correct?
 5  A   I can't be positive of that.
 6  Q   Okay.  You're also not saying that it didn't?
 7  A   No, I'm not, no.
 8  Q   Did that reflect your true feelings?  Is that your --

 9       MR. MANZOLILLO: I'm going to object.
10       MS. LESLIE: Objection.
11       JUDGE ROSAS: Sustained.
12       BY MR. POWELL: 
13  Q   Now, Mr. Ridgeway, would you say that trust is an

14   important part of a -- being and effective union
15   representative?
16       MS. LESLIE: Objection, Your Honor.  This goes beyond the

17   scope of the direct, and it is also subjective.
18       MR. POWELL: Your Honor, if we may excuse the Witness for

19   a moment and I have a dialog about this because this subjective

20   point is being expanded well beyond your ruling earlier today.

21   They're --
22       JUDGE ROSAS: Okay.
23       MR. POWELL: -- and I think we needs to be Your Honor.

24       JUDGE ROSAS: Okay.  All right, do you think that there's

25   a shot at my overruling the objection within the scope, as far
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 1   as the scope of direct examination is concerned?

 2       MR. POWELL: Well, we --
 3       JUDGE ROSAS: Okay.  Go ahead.  I'm going to ask you to

 4   kind of go through that mind field and just wait outside --

 5       THE WITNESS: Okay.
 6       JUDGE ROSAS: -- while we argue about this procedure.

 7       THE WITNESS: Okay.
 8       JUDGE ROSAS: Thank you so much.  Don't go far.

 9       (Witness leave room.)
10       MR. POWELL: Your Honor, paragraph 7(d) of the Complaint.

11       JUDGE ROSAS: Hold on a second.
12   (Pause)
13       MR. POWELL: Paragraph 7(d), that the Company disparaged

14   the Union by displaying a redacted Board letter and telling

15   employees that the Union had filed a charge regarding the

16   restoration of Sunday premium pay and employee's use of Sunday

17   -- personal time on Sunday as time worked at a time when no

18   service charge had been filed.
19   Paragraph "B", 8(b), "The Company disparaged the Union by

20   displaying a redacted Board letter and telling employees that

21   the Union had filed a charge at a time when no such charge had

22   been filed.", I'm paraphrasing.
23   Paragraph 8(e), that they threatened employees if

24   Respondent pled guilty to the Union's charge that it had

25   unlawfully restored premium pay, it would have to rescind the
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 1   the issue that caused the Union to lose the election.  He made

 2   that statement in the press and those statements of a similar

 3   nature are contained in his Jencks Statement provided to the

 4   National Labor Relations Board.
 5       JUDGE ROSAS: Let's not confuse things.  He was excused

 6   because you sought to ask him about trust being an important

 7   factor.  Now, you were permitted to ask him about his

 8   statements to the press.
 9       MR. POWELL: And his -- and what -- according to the

10   testimony about trust goes to the impact that this Witness

11   would testify about.
12       JUDGE ROSAS: That -- the form of that question is -- the

13   objection to that question is sustained to the extent that you

14   posed a question with the term "trust".  But you've been

15   provided with the Jencks Statement.  If there's anything in

16   there that you believe is pertinent to the direct examination

17   you're welcome to explore that as well and see where that goes.

18   I mean I think we're going beyond -- well beyond what I

19   understood to be the issue.  On the outset we excused him.

20   Okay?  So I'm not sure what your proffering at this point when

21   in fact you've got a Jencks Statement available to you with

22   what you say is the potential for some additional questions.

23       MR. POWELL: And, Your Honor, I'll -- the reason that I'm

24   asking the question about trust is that it goes to the question

25   of who was telling the truth, the Company or the Union, and the
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 1   Union is claiming that the Company lied about filing this

 2   charge.  The Company's position is that it was merely

 3   communicating the information that was contained in the Board's

 4   own letter on that point, and that the Union lost credibility

 5   and lost the election because of that, according to the Union's

 6   own statement.
 7   We believe that all of that evidence is relevant and

 8   should be admitted, and in the scopes of cross-examination for

 9   me to be able to ask questions that lead to that foundation and

10   say "trust is important, that's a big part of being a union

11   representative.  If employees feel like they're lying to you

12   that can have a significant impact on the election.  You denied

13   filing a charge, the employees then found out that from a Board

14   letter that the Union had made such allegations, that had a big

15   impact on the election."
16   I believe that I'm entitled to put in all of that evidence

17   in this case based upon the allegations that are set forth in

18   the Complaint that the Union -- that the Company disparaged the

19   Union by claiming it filed a charge when it had not done so.

20       JUDGE ROSAS: You assert that it had an impact on the

21   election?
22       MR. POWELL: They -- Mr. Ridgeway --
23       JUDGE ROSAS: They asserted.
24       MR. POWELL: -- says that it does.
25       JUDGE ROSAS: Okay.  You assert that it did not then?
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 1       MR. POWELL: No, I -- I'm just getting their testimony out

 2   about what he things --
 3       JUDGE ROSAS: Get the --
 4       MR. POWELL: -- lost the election.
 5       JUDGE ROSAS: Well, no, just get the testimony out about

 6   what happened, that would happen, what was stated.  But we're

 7   not going to ask them conclusory questions like whether

 8   something involved trust.
 9       MR. POWELL: All right, Your Honor, I've made my proffer.

10       JUDGE ROSAS: Okay.  All right, let's bring him back in.

11   So we can get him back in.
12       (Whereupon witness reenters room.)
13       JUDGE ROSAS: Okay, next question.
14       MR. POWELL: Mr. Ridgeway, let me just see if I can get

15   the sequence of events then that occurred during the course the

16   campaign. And I apologize, I'm going to repeat some territory

17   that we just went through just to make sure --
18       THE WITNESS: Okay.
19   Petitioner -- that you're on the same page as I am.

20       CROSS-EXAMINATION (continued)
21       BY MR. POWELL: 
22  Q   February 16th you hold a meeting, employees ask you

23   questions about whether the Union had filed charges regarding

24   the Company's decision, in your words, to restore Sunday

25   premium pay, and the Union denied filing the Charge on that
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 1   subject, correct?
 2  A   Correct.
 3  Q   Okay.  After that meeting employees reported to you that

 4   the Company had communicated to employees that the Union had in

 5   fact made such allegations, correct?
 6  A   I'm sorry, I don't understand the allegation part.  Could

 7   you repeat the question, sir?
 8  Q   After your meeting on February 16th employees came to back

 9   and reported to you that the Company was claiming that the

10   Union had in fact filed a charge or made such allegations,

11   correct?
12  A   The day -- they reported back to me that we have filed, as

13   they put it "a charge" or a grievance with the National Labor

14   Relations Board.  That's yes.
15  Q   And the Union again denied having filed any such charge or

16   having made any such allegations, correct?
17  A   Correct.
18  Q   And after your February 16th meeting did you also learn

19   that the Company was distributing a letter from the National

20   Labor Relations Board showing the allegations that had been

21   made in support of a charge that had been filed by the Union?

22  A   No, that is not -- that is certainly not the context that

23   was brought to us, sir.  And I'm only trying to be accurate,

24   I'm not trying to play games.
25  Q   Did you -- did employees report to you that the Company
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 1   was circulating a letter from the National Labor Relations

 2   Board?
 3  A   Not a letter, sir.
 4  Q   What did they tell you they were --
 5  A   They reported to me that -- the exact way that it was

 6   reported to me was the Company was circulating what the Company

 7   said was a charge that the United Steel Workers had filed with

 8   the National Labor Relations Board.
 9  Q   Okay.  Did you obtain a copy of what the Company was

10   circulating?
11  A   Eventually, yes.
12  Q   Okay.  Before the election?
13  A   Yes.
14  Q   Okay.  Let me show you what we'll mark as Respondent's

15   Exhibit 1
16       MR. POWELL: Excuse me, I apologize, Your Honor, if you

17   want to go off the record while I get the documents squared

18   away.
19       JUDGE ROSAS: Sure.
20   Off the record.
21       (Whereupon, a brief recess was taken.)
22       JUDGE ROSAS: Back on the record.
23   So you've pre-marked these?
24       MR. POWELL: Yes, I'm going to refer to it as 65.  I

25   apologize.
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 1       (Respondent's 66-1 marked.)
 2       MR. POWELL: You're 66-1.
 3       MR. POWELL: Okay, 66-1, yes.
 4       JUDGE ROSAS: Off the record.
 5       (Whereupon, a brief recess was taken.)
 6       JUDGE ROSAS: Back on the record.
 7   All right, so we have Respondent's 66-1.
 8       MR. POWELL: Yes.
 9       BY MR. POWELL: 
10  Q   Mr. Ridgeway --
11       JUDGE ROSAS: It's not Respondent's 1, it's now

12   Respondent's 66-1.
13       MR. POWELL: Yes.  Let me show you what's been marked as

14   Respondent's Exhibit 66-1.
15       BY MR. POWELL: 
16  Q   Have you seen this document before?
17  A   Yes, I have.
18  Q   When did you see this document?
19  A   I believe, and I'm not positive, I would have either seen

20   it for the first time February 19th or the morning the 20th.  I

21   believe it was the 19th.
22  Q   Okay.  When employees showed you this document did you

23   tell them that it was fabricated document and that the Union

24   had filed no charges or allegations related to the issue of

25   Sunday premium pay?
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 1       MS. LESLIE: Objection, Your Honor.
 2       MR. MANZOLILLO: Objection.
 3       MS. LESLIE: He hasn't established where Ridgeway -- Mr.

 4   Ridgeway obtained the letter.
 5       JUDGE ROSAS: Sustained.  Foundation.
 6       MR. POWELL: Okay.
 7       BY MR. POWELL: 
 8  Q   Where did you obtain the letter from?
 9  A   Chris Spencer showed me the document.
10  Q   Okay.  When Mr. Spencer showed you a copy of the letter

11   did you tell him that it was a fabricated letter and that the

12   Union in fact had not filed any charges related to Sunday

13   premium pay issues?
14       MR. MANZOLILLO: Compound question.  Objection, compound

15   question.
16       JUDGE ROSAS: I'll allow it.  Can you answer it?

17       THE WITNESS: I believe so.
18       JUDGE ROSAS: Okay.
19       THE WITNESS: When Mr. Spencer showed me the letter he

20   showed me the letter and said, "This is a copy of what the

21   Company said were unfair labor practice charges that were filed

22   by the Steel Workers."  I said, "That is certainly not what it

23   is.  And if they portrayed that way that that was a flagrant

24   fabrication", or something in the effect, sir.  It was a

25   context of what was said to me when I was given this.

Page 162

 1  Q   Okay.  And in your view what about this letter was a

 2   flagrant fabrication?
 3  A   The fact that it is -- was not what it was portrayed to

 4   be, and that is a charge, an unfair labor practice charge that

 5   the Steel Workers filed.
 6  Q   Okay.  Prior to the date of this letter, prior to February

 7   10, 2014, had the Union filed any unfair labor practice charges

 8   against Novelis?
 9  A   I don't know the exact date, I'm not sure.  So I can't

10   answer the question honestly.  I didn't file -- I was not the

11   one filing any charges.
12  Q   Okay.  You don't recall the fact that the Union had filed

13   charges against the Company in January?
14  A   I'm -- not specifically.  I know that we -- I know that

15   there was a series of charges and I don't remember dates, sir.

16  Q   I believe you know that the Union -- the Labor Board

17   wouldn't be sending a letter to Novelis asking --
18       MS. LESLIE: Objection.
19       BY MR. POWELL: 
20  Q   -- asking for the evidence --
21       JUDGE ROSAS: Let him get the question out.  You're not

22   going to answer on the heel of his question this way.  They

23   have an opportunity.  Go ahead, get the entire question out.

24       BY MR. POWELL: 
25  Q   You filed unfair labor practice charges before, correct?
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 1   statements that he provided to the Labor Board that relate to

 2   his direct.
 3       JUDGE ROSAS: That relate to his direct.  Tell me where in

 4   the direct he's given you a copy?
 5       BY MR. POWELL: 
 6  Q   Were you told by employees that CEO Phil Martens held up

 7   an altered document from the NLRB that he referred to as a

 8   grievance or a Board charge that the USW had filed because

 9   Novelis had given them back premium pay work for Sunday work?

10       JUDGE ROSAS: Okay.  So it relates to that?

11       MR. POWELL: That's the question.
12       JUDGE ROSAS: Well, you've already read something from his

13   Jencks Statement, right?
14       MR. POWELL: Uh-huh.
15       JUDGE ROSAS: Is that a statement that was contained in

16   the Jencks Statement?  Do you want to show it to him?  Because

17   otherwise I'm not going to -- I'm not going to give that any

18   credit in the record.
19       MR. POWELL: Sure.
20       JUDGE ROSAS: See, I don't accept that being testimony so

21   --
22       MR. POWELL: No, but I'm asking him did he --

23       JUDGE ROSAS: Right.  So you need to legitimize what you

24   just read.
25       MR. POWELL: Well, Your Honor, if I may.  I can' --
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 1       JUDGE ROSAS: Go ahead.
 2       MR. POWELL: -- I can ask him questions based upon his --

 3       JUDGE ROSAS: Of course.
 4       MR. POWELL: -- Jencks Statement with having -- without

 5   showing it.
 6       JUDGE ROSAS: No, but --
 7       MR. POWELL: Do you recall making those statements.

 8       JUDGE ROSAS: Of course.  We were first dealing with the

 9   procedural issue of whether it was within the scope of direct.

10   And what you just read to me was an attempt to tie it into

11   something that was in the Jencks but at the same time you tied

12   it into his direct examination with respect to his
13   communications with management.
14       MR. POWELL: Well, his communications relative to the

15   Sunday premium pay and whether or not a charge has been filed.

16       JUDGE ROSAS: Okay, all right.
17       MR. POWELL: I'll rephrase the question.
18       JUDGE ROSAS: Okay.
19       CROSS-EXAMINATION (continued.)
20       BY MR. POWELL: 
21  Q   Did employees report to you that CEO Phil Martens had held

22   up an alternated document from the NLRB that he referred to as

23   a grievance or a Board charge that the USW had filed because

24   Novelis had given them back premium pay time for Sunday work?

25   Is that an accurate --
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 1  A   Yes.
 2  Q   Okay.  Did you have employees on the in-plant organizing

 3   committee asking you why they didn't know about it?

 4  A   Yes.
 5  Q   -- The filing of the charge?
 6  A   Yes.
 7  Q   Did you tell them that they didn't know about it, the

 8   filing of the charge, or the making of the filing of a

 9   grievance because it had never happened?
10  A   I don't know, sir, I used the term "never happened" but I

11   certainly would have said "We didn't file a charge" or the

12   restoration of premium pay for Sunday.
13  Q   Did you have Novelis employees calling you up that you've

14   never heard from before --
15       MS. LESLIE: Objection, Your Honor.  This goes way beyond

16   the scope of the direct.
17       JUDGE ROSAS: Yeah.  Let me get a fashion.  Called by

18   Novelis employees and what?
19       MR. POWELL: Let me rephrase the question.

20       BY MR. POWELL: 
21  Q   Did you have Novelis employees calling you up that you've

22   never heard from before, yelling at you, saying that the Union

23   had lied to you because they might have to pay this money back?

24       JUDGE ROSAS: You object to that?
25       MS. LESLIE: Yes, Your Honor, I do object to that.  First
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 1   of all obviously it's hearsay.  Second of all it's beyond the

 2   scope of the direct.  Third, it's irrelevant to the subject

 3   matter that is put forth.
 4       JUDGE ROSAS: Well, let me understand first.  There's been

 5   a bunch of hearsay from both ends.  So now I'm being put in the

 6   position of closing the door on that unless we have reliable

 7   hearsay.  I'm going to sustain it on that basis now.

 8       MR. POWELL: Okay.
 9       JUDGE ROSAS: You all will have to tread accordingly.

10       BY MR. POWELL: 
11  Q   Employees -- you testified earlier that employees had

12   asked you questions about whether the Union had filed the

13   charges on Sunday premium pay, correct?
14       MS. LESLIE: Objection, Your Honor.  He's not directing

15   the Witness as to what time frame he's speaking of.

16       JUDGE ROSAS: Repeat the question?
17   Boo
18  Q   You testified earlier that employees had asked you

19   questions during the campaign about whether the Union had filed

20   charges related to the Sunday premium pay or the restoration of

21   Sunday premium pay, correct?
22  A   Correct.
23  Q   Did they ask you those questions on February 16th,

24   correct?
25  A   Yes.
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 1  A   It is a copy of two cards for representation by the United

 2   Steel Workers.
 3  Q   And are those cards that you provided to the internship

 4   listed on the page?
 5  A   Yes, they are.
 6  Q   And did you -- could you identify the individuals listed

 7   on GC Exhibit 15?
 8  A   Elmer Coney, Chris Pashtif (ph).
 9  Q   And did those individuals sign the two cards?
10  A   Yes, they did.
11  Q   And did you witness them sign the cards?
12  A   Yes, I did.
13  Q   And is Mr. Conway -- Connie?
14  A   Coney.
15  Q   Coney, yes, thank you.  Is his card dated?
16  A   Yes, it is.
17  Q   And what is that date?
18  A   January 9, 2014.
19  Q   And did he date -- did you see him sign that card on the

20   date indicted on the card?
21  A   Yes, I did.
22  Q   And is the other card, Chris Pashtif is that card dated as

23   well?
24  A   Yes, it is.
25  Q   And what is the date on that card?
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 1  A   January 9th of '13, 2013.
 2  Q   And did he sign that in the year of 2013?
 3  A   No, he did not.
 4  Q   And how do you know that?
 5  A   Because it was signed the same night as Elmer Coney's,

 6   January 9, 2014.
 7  Q   And did you witness Mr. Pashtif sign this card?

 8  A   Yes, I did.
 9  Q   Okay.  And is that his signature on the card?
10  A   Yes, it is.
11       MS. LESLIE: Your Honor, I offer GC Exhibit 15 into

12   evidence.
13       MR. POWELL: Voir Dire, please?
14       VOIR DIRE
15       BY MR. POWELL: 
16  Q   Mr. Vanderbaan, your signature is not on -- or initials

17   are not on either of these cards, is that correct?
18  A   Yes.
19  Q   You testified that they were both signed on January 9,

20   2014, is that correct?
21  A   Yes.
22  Q   Were they signed at a union meeting?
23  A   Yes.
24  Q   And how many employees were present at that meeting?

25       MS. LESLIE: Your Honor, this goes beyond the scope of
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 1   that document for identification.
 2       JUDGE ROSAS: It's into the area, potentially, of cross-

 3   examination, but I'm going to give him the benefit of the doubt

 4   that it has something to do with authenticating the documents.

 5       MR. POWELL: It does, Your Honor.
 6       JUDGE ROSAS: Go ahead.  Go ahead, you can answer.

 7       THE WITNESS: The room was packed.  I would say over 100.

 8       MR. POWELL: Okay.
 9       BY MR. POWELL: 
10  Q   Did you know any of the people that were there?

11  A   Yes, I knew several.
12  Q   Okay.  Had you personally met Elmer Coney or Chris Pashtif

13   before that?
14  A   No.
15  Q   Okay.  Do you have any documents or records to indicate

16   that you were the one who witnessed the signing of their union

17   authorization cards?
18  A   No.
19  Q   Okay.  Did employees just come up and sign union

20   authorization cards if they were interested during the course

21   of that meeting?
22  A   At the end of the meeting.
23  Q   Okay.  Were you specifically watching as employees signed

24   union authorization cards?
25  A   These two, yes.
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 1  Q   Okay.  Where were they when they signed understand

 2   authorization cards?
 3  A   In front of me.
 4  Q   Okay.  And what specific memory do you have of them

 5   signing cards, if any?
 6  A   They came up to me and they were told that if anyone would

 7   like to sign a card to come up, we had a corner, a table in the

 8   corner, to come up and I was at the front, they came up, there

 9   were several people, these two gentlemen came up in front of

10   me, I gave them cards, they filled them out, signed them and I

11   took them immediately from them.
12  Q   Okay.  At the time you didn't know either one of these

13   individuals, correct?
14  A   No.
15  Q   What did you do with the cards after they signed them and

16   gave them to you?
17  A   Keep them in my hand.
18  Q   Did you give them to anybody else?
19  A   No, I did not.
20       MS. LESLIE: Your Honor, is goes beyond.
21       JUDGE ROSAS: Overruled.
22       BY MR. POWELL: 
23  Q   Did you give them to anybody else?
24  A   That night?
25  Q   No, at any time -- at any point in time?
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 1   Counsel's Exhibit 68.
 2       JUDGE ROSAS: Voir Dire?
 3       MR. POWELL: No, Your Honor, no objection.

 4       JUDGE ROSAS: Okay.  General Counsel's 68 is received in

 5   evidence.
 6       (General Counsel's 68 received.)
 7       MS. ROBERTS: Your Honor, I have no further questions for

 8   this Witness at this time.
 9       JUDGE ROSAS: Charging Party?
10       MR. MANZOLILLO: No questions.
11       JUDGE ROSAS: Cross-examination.
12       MR. POWELL: Yes, Your Honor.  May we request the Jencks

13   Statement, please?  You want me to switch sides?

14       MS. ROBERTS: Well, yeah, that's --
15       MR. POWELL: I'll let the Judge direct you.  I'm sorry.

16       JUDGE ROSAS: We're doing musical chairs, so it doesn't

17   seem like a friendly avenue here.  I'm going to put you on the

18   other side over there.  Table for counsel for cross-

19   examination.  And I'll just make my exhibits on this side now.

20       MS. ROBERTS: There's two affidavits, four pages total.

21       JUDGE ROSAS: All right.  We'll take a few minutes.  Off

22   the record.
23       (Whereupon, a brief recess was taken.)
24       JUDGE ROSAS: Back on the record.
25   Cross-examination.
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 1       CROSS-EXAMINATION
 2       BY MR. POWELL: 
 3  Q   Mr. LaVere, is that the correct pronunciation of you name?

 4  A   Yes.
 5  Q   I'm all about correct pronunciation.
 6   Mr. LaVere, you said that you testified that you worked in

 7   the remelt casting department on "B" shift, is that correct?

 8  A   Yes.
 9  Q   Who is your crew leader?
10  A   Mark Carson.
11  Q   Mark Carson?
12  A   Yes.
13  Q   And your associate leader?
14  A   Brian Gigon.
15  Q   Brian Gigon?  And --
16       JUDGE ROSAS: Spell that?
17       THE WITNESS: G-I-G-O-N, I believe.
18       BY MR. POWELL: 
19  Q   And you're a manufacturing unit manager, Larry Ogorchock?

20  A   Yes.
21  Q   And was that true -- were those three individuals in the

22   same positions during January and February of 2014?

23       MS. ROBERTS: I'm going to object to being outside the

24   scope of direct.  We haven't -- I mean Respondent's dealing

25   with own hierarchy, and to ask this particular Witness, which
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 1   didn't testify anything relative to its hierarchy or --

 2       JUDGE ROSAS: You said January of?
 3   Petitioner January and February of 2014, during the

 4   campaign period.
 5       JUDGE ROSAS: I'll allow that.  Overruled.
 6       THE WITNESS: Yes.
 7       MR. POWELL: Okay.
 8       BY MR. POWELL: 
 9  Q   So when you're at work, in remelt and casting, working on

10   "B" shift is there approximately nine employees who work with

11   you?
12  A   Yes.
13  Q   Okay.  Who are the other individuals who work with you on

14   "B" shift?
15  A   Mark Carson is my crew leader, Dave Gill, Jerry Bloom,

16   that's Junior, Todd Raspbeck, Rick Harvey --
17  Q   Last name?
18  A   Harvey.
19  Q   Harvey?
20  A   Dennis Polter, Kevin Parsons, that's it.
21  Q   That's six.
22  A   Six?  Who did I forget?  Oh, we have an new employee --

23  Q   I'm only asking about during the time period of the

24   campaign.
25  A   Oh, Okay.  Bill Graham was another one and there was
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 1   myself, obviously.
 2  Q   If you don't recall that's fine.
 3  A   Just trying to count to make sure I got them all.

 4   (Pause)
 5       BY MR. POWELL: 
 6  Q   Okay.  Do you recall anybody else?
 7  A   I think that's it.
 8  Q   Okay.  Now, with respect to General Counsel's Exhibit --

 9   what was the number?  68, that you looked at previously, where

10   did you get the cards signed?
11  A   At work.
12  Q   At work.  Were all of these individuals in your
13   department?
14  A   Mind if I take a look?
15  Q   Sure.
16       (Witness reviews document.)
17       THE WITNESS: Yes.
18       BY MR. POWELL: 
19  Q   All of them in casting?
20  A   Not casting but remelt in general.
21  Q   Okay.  So they were in remelt.  And is remelt in a large

22   building?
23  A   Yes.
24  Q   So you got cards signed from a variety of people in the

25   remelt building whether they were on your specific shift or
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 1  Q   They asked you similar questions on February 16th through

 2   the date of the election, correct?
 3  A   It intensified a lot, but, yes, they asked me.
 4  Q   You had employees calling you that you'd never heard from

 5   before, yelling at you saying that the Union had lied to them

 6   about the filing of the charge, correct?
 7       MS. LESLIE: Objection, this is --
 8       JUDGE ROSAS: I'll sustain that.
 9       MR. POWELL: Your Honor, I have to take exception because

10   the Counsel for General Counsel solicited testimony that he had

11   received calls, or that he had employees asking him questions

12   about whether the Union had filed a charge.  I'm asking the

13   same question about other employees making similar comments to

14   Mr. Ridgeway after the employees attended the 25th hour

15   speeches.  I'm not soliciting any testimony that is different

16   than that, other than the fact of its timing.  And I'm entitled

17   to ask those questions because they are directly related to the

18   door that Counsel for General Counsel opened in its direct

19   examination.
20       JUDGE ROSAS: We've opened the door and I'm going close it

21   now.  Now, you all can produce direct evidence.  Both sides,

22   both sides.  I mean you've both had your licks on this.

23   Redundancy of hearsay here.
24   (Pause)
25       JUDGE ROSAS: Do you have anymore?
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 1       MR. POWELL: Yes.  Mr. Ridgeway, let me show you has been

 2   previously marked as Respondent's Exhibit 128.
 3       (Respondent's 128 marked.)
 4       BY MR. POWELL: 
 5  Q   Have you seen this document before?
 6  A   Yes, I have.
 7  Q   Did you prepare the document?
 8       MS. LESLIE: Your Honor, I would object that this is going

 9   into the means and manner in which the Union had methods in

10   that and which the Union ran its organizing campaign.

11       JUDGE ROSAS: Hold on.
12       MR. POWELL: That's not the purpose.
13       JUDGE ROSAS: What's the purpose?
14       MR. POWELL: It's to establish when the Union had

15   knowledge of the decision that they alleged was an unlawful

16   decision to restore premium pay and what actions the Union took

17   relative to that.  The Board has alleged -- the Counsel for

18   General Counsel has alleged in the Complain that the Company's

19   decision to change -- or in other words to restore the Sunday

20   premium pay policy was an unfair labor practice.  This document

21   establishes essentially when that occurred and the Union's

22   reaction --
23       JUDGE ROSAS: When what occurred?
24       MR. POWELL: When the Union found out about it.

25       JUDGE ROSAS: Okay.
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 1       MR. POWELL: And the Union's reaction to that alleged

 2   unfair labor practice.  And it also relates to the testimony

 3   about -- and I'll tie it together, about the Union's decision

 4   to file a charge or not to file a charge related to that topic,

 5   which has been brought into issue by the Counsel for General

 6   Counsel's Complaint which alleges that the Employer mislead

 7   employees and disparaged the Union by falsely claiming that the

 8   Union had filed a charge on that topic when it fact it had not.

 9       JUDGE ROSAS: Hold on.
10       MR. MANZOLILLO: Your Honor, we would -- I would object

11   based on this is beyond the scope, the reason was it was beyond

12   of direct.
13   (Pause)
14       JUDGE ROSAS: Provide -- elicit some more foundational

15   testimony such as the date.
16       MS. LESLIE: I'm sorry, Your Honor.  And also he could

17   direct me of where in the Complaint it says that employees were

18   misled.
19       JUDGE ROSAS: I'm not going to direct you to anywhere in

20   the Complaint.  But I'm asking counsel to establish before I

21   make a final ruling what the date of this was.
22       MR. POWELL: Okay.
23       BY MR. POWELL: 
24  Q   Mr. Ridgeway, turning your attention back to Respondent's

25   Exhibit 128, there's a date at the bottom that says "1/9/14" do
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 1   you see that?
 2  A   I do see that date.
 3  Q   Is that the date that this document was prepared?

 4  A   I have no --
 5       MS. LESLIE: Objection, have we established he prepared it

 6   or he's aware of it being prepared?
 7       MR. POWELL: I'll --
 8       JUDGE ROSAS: Do you know what this document is?  I'm

 9   sorry, did you ask it?
10       MR. POWELL: I asked -- as to the previous I has was did

11   he prepare the document.  I don't know if I got a response to

12   that question or not, so I apologize --
13       JUDGE ROSAS: Go ahead.
14       MR. POWELL: -- if I forget to ask.
15       JUDGE ROSAS: Do you know what this is?

16       THE WITNESS: I didn't answer because there was an

17   objections --
18       JUDGE ROSAS: Go ahead.
19       THE WITNESS: -- of whether or not --
20       BY MR. POWELL: 
21  Q   Did you prepare this document?
22  A   I'm not positive.
23  Q   Did you review the document prior to its distribution in

24   your role as the leader for District 4?
25       MR. MANZOLILLO: Objection.  It's never been established.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(22) Page 179 - Page 182

A-0087

Case 16-3076, Document 168, 05/04/2017, 2027443, Page89 of 240



 -  Vol. 2
July 17, 2014

Page 223

 1   crew or not?
 2  A   Yes.
 3  Q   Okay.  I believe you testified a moment ago that you were

 4   a member of the union organizing committee, is that correct?

 5  A   Yes.
 6  Q   And one of your jobs as being that organizer was to

 7   collect union cards from your coworkers, right?
 8  A   Yes.
 9  Q   Do you recall receiving instruction with respect to how to

10   go about soliciting cards from your coworkers?
11  A   To have them read front and back, make sure they

12   understood it before they signed.
13  Q   Did you tell employees that they needed to sign cards if

14   they wanted to get information about the union?
15  A   No.
16  Q   Did Mr. Ridgeway -- did you have any conversations with

17   Mr. Ridgeway regarding the cards solicitation process?

18  A   Not personal one-on-one conversations but in large group

19   meetings.
20  Q   Okay.  When did you first receive instruction on how to

21   solicit union cards of behalf?
22  A   I'm not exactly sure of the date but it was at one of the

23   first meetings.
24  Q   Okay.  Was it a meeting that was generally open to the

25   employees?
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 1  A   The very first one, yes.
 2  Q   Okay.  So the first time that you would have received any

 3   instructions with respect to how to go about soliciting union

 4   cards would have been at the first general open meeting that

 5   the Union held with employees in Novelis, is that correct?

 6  A   Yes.
 7  Q   Did the Union give you any instructions on how important

 8   it was to get cards signed quickly?
 9  A   Yes.
10  Q   What did they say?
11  A   Just told us that -- I don't recall word-for-word, but

12   said that basically we need to move quickly with it.

13       JUDGE ROSAS: Keep your voice up.
14       THE WITNESS: I'm sorry.
15       BY MR. POWELL: 
16  Q   Did Mr. Ridgeway tell you that he wanted warriors who were

17   going to go out and organize the plant --
18       MS. ROBERTS: objection.
19       MR. MANZOLILLO: Objection.
20       JUDGE ROSAS: I'm going to sustain that.  That's beyond

21   the scope.
22       MR. POWELL: Well, it's related to the card signing

23   process.
24       MS. ROBERTS: He has every right to recall Mr. Ridgeway,

25   which he's already asserted.
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 1       JUDGE ROSAS: Okay.
 2       MS. ROBERTS: Just directly from Mr. Ridgeway if that be

 3   his statements.
 4       JUDGE ROSAS: Do you want to respond?
 5   Petitioner I'm -- I think I can ask the Witness what

 6   instructions he was given about the card solicitation process,

 7   and that is a part of --
 8       JUDGE ROSAS: You asked him.
 9       MR. POWELL: -- the question.
10       BY MR. POWELL: 
11  Q   Did Mr. Ridgeway tell you that he wanted warriors to go

12   out and solicit cards on behalf of the Union?
13       MS. ROBERTS: I'm going to object again.
14       MR. MANZOLILLO: Objection.
15       MS. ROBERTS: It's beyond the scope --
16       JUDGE ROSAS: At this point we're getting a little far

17   afield, beyond what he testified to on direct, which is what he

18   did on a given date and getting cards.  He testified that he

19   was part of the organizing campaign committee and that he had

20   people sign cards.  That's it.
21       BY MR. POWELL: 
22  Q   Were you told that the Union could not seek an election or

23   request recognition until a certain percentage of the workforce

24   had signed cards?
25  A   Yes.
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 1  Q   Okay.  What instructions were you given with respect to

 2   that?
 3  A   I don't recall.
 4  Q   You don't recall what you were told?
 5  A   No.
 6  Q   What do you recall being told about the card solicitation

 7   process?
 8  A   From?
 9  Q   As instructions from the Union to you as a member of the

10   in-plant organizing committee?
11  A   All I really remember from as far as that is to have the

12   cards read front and back and to make sure they understand it

13   before they signed.
14  Q   Did any employees ask you questions when you solicited

15   them for signing of union getting authorization cards?

16  A   Yes.
17  Q   What questions do you recall employees asking you?

18       MS. ROBERTS: I again would object, that's hearsay, and

19   not only that it's beyond the scope of direct on actually

20   having an employee -- you know, discuss what he discussed with

21   his employee.
22       JUDGE ROSAS: Now, I will explain to counsel that my

23   approach to receipt of hearsay is limited to that hearsay that

24   is reliable.  There's any number of ways that hearsay might be

25   considered reliable and admissible.  They include, but are not
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 1   limited to out-of-court statements to the witness made by

 2   others who have testified already and have been examined for

 3   the same transaction and events, and/or events, or witnesses

 4   who will be called to testify.  That generally is something

 5   that can be only represented by the party proffering the

 6   witness, calling the witness.  So at this point on cross-

 7   examination you don't have much to go with there, as far as

 8   reliable hearsay.
 9       BY MR. POWELL: And I'm not asking it for the truth of the

10   matter asserted.
11       JUDGE ROSAS: Okay.  You're asking it for the purpose of?

12   Go ahead.
13       MR. POWELL: For the purpose of they've put on evidence as

14   to this individual soliciting cards; I'm doing it for the

15   purpose of the manner in which he conducted the card

16   solicitation process.  And so it's evidence related to his

17   practice and the occurrence -- the experience that he had in

18   the card solicitation process.  Not for the truth of any

19   statements made by employees to him during that process.

20       MS. ROBERTS: Okay.  I believe he asked about --

21       JUDGE ROSAS: Well, hold on.  The objection is sustained.

22   You can certainly continue to get into that if you haven't

23   already asked and answered.
24       MR. POWELL: Okay.
25       JUDGE ROSAS: It wasn't much to go on with this Witness,
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 1   but go ahead.
 2       BY MR. POWELL: 
 3  Q   Mr. LaVere, you said that employees asked you questions

 4   during the time that you were soliciting cards, correct?

 5  A   Yes.
 6  Q   Do you recall some of the questions that you were asked?

 7  A   Yes.
 8  Q   Can you tell me what questions employees asked?

 9  A   They asked --
10       MS. ROBERTS: I would object, that's -- I don't see how

11   that's any different.  He hasn't identified what employee.  We

12   have a specific group of employees before the Witness in

13   General Counsel's Exhibit 68, which, you know, if this is even

14   relevant.  It would be the scope of this individual's knowledge

15   of employee collected cards.
16       JUDGE ROSAS: Go ahead.
17       MR. POWELL: Your Honor, may we excuse the Witness for a

18   moment because we believe we've got case law that addresses

19   this issue.
20       JUDGE ROSAS: Oh, okay.  Please just step out, you can go

21   to the restroom.  Please don't talk to anybody.  Thank you.

22       (Whereupon, witness leaves room.)
23       MR. POWELL: Go ahead, Kurt.
24       MR. LARKIN: Your Honor, this entire line of questioning

25   is relevant and admissible under the Cumberland Shoe, Levi
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 1   Strauss --
 2       JUDGE ROSAS: Forget about relevance, we're talking about

 3   hearsay.
 4       MR. LARKIN: Okay.  Well, I'll read you from Gissel, Your

 5   Honor.  "Under the Cumberland Shoe doctrine if the card itself

 6   is unambiguous it will be counted unless it is proved the

 7   employee was told" --
 8       JUDGE ROSAS: I'm sorry to interrupt you, counsel.  You

 9   said if the card itself is --
10       MR. LARKIN: Unambiguous.
11       JUDGE ROSAS: Unambiguous.  Go ahead.

12       MR. LARKIN: "it will be counted unless it is proved that

13   the employee was told that the card was to be used solely for

14   the purpose of obtaining an election."
15   Conversation between the two, the solicitor and the person

16   solicited it's just plainly relevant under Cumberland Shoe,

17   it's not hearsay and we can inquire to it.
18       JUDGE ROSAS: Okay.  You can elicit it.
19       MR. LARKIN: Yes, correct.
20       JUDGE ROSAS: Can you inquire into it with this witness?

21   I don't think so.  Do it some other way.  Nobody's telling you

22   not to put that evidence in.
23       MR. POWELL: Your Honor, I think the answers to those

24   questions, based upon the fact that he was an in-plant

25   organizer charged with certain responsibilities by the Union
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 1   could be admissions against interest as well as an exception to

 2   the hearsay rule and therefore are appropriate to be asked as

 3   well.
 4       JUDGE ROSAS: Admissions against interest possibly by him?

 5       MS. ROBERTS: He's not a party, this individual employee -

 6   -
 7       MR. POWELL: But he was authorized to be a person

 8   soliciting cards --
 9       JUDGE ROSAS: I'm not so strict with that, but establish

10   that someone in that pool is someone who is representative

11   capacity on behalf of the Union that can make such an admission

12   or declaration against interest.
13       MR. POWELL: Correct.
14       JUDGE ROSAS: We don't know who -- I mean, he identified,

15   I think, up to nine individuals including himself?
16       MR. POWELL: Well, the number of cards that --

17       JUDGE ROSAS: I don't think that -- I mean you can try to

18   elicit that with some examination foundation to establish if

19   any those people were present and made statements.

20       MS. LESLIE: And I would say --
21       MR. POWELL: Well, it's with respect to anybody that he

22   solicited into you paint your card.
23       JUDGE ROSAS: But if we're going down the route of

24   admissions against interest were -- you can't just solicit that

25   from anybody.  It can be someone who is a party --
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 1       MR. POWELL: Right.
 2       JUDGE ROSAS: -- or an agent, a representative of the

 3   party.  Okay?  You can ask that and see if any of those people

 4   exist in that pool.
 5       MR. POWELL: Okay.  We can bring him back in.

 6       JUDGE ROSAS: Okay.  Someone please bring the Witness

 7   back?
 8       MS. ROBERTS: I just want to make sure I understand your

 9   ruling, at least the scope of what he can inquire about

10   relative to a potential party.  Is that --
11       JUDGE ROSAS: What was the main question?

12       MR. POWELL: Well, the question was what questions did

13   people ask of him, and his response to those questions could

14   constitute and admission against interest.
15       JUDGE ROSAS: Oh.  Well, hold on.
16       MS. ROBERTS: That's what --
17       JUDGE ROSAS: Let's be clear.  Hearsay applies only to

18   out-of-court statements by persons not testifying.  You can ask

19   him what in response to their questions, if anything, he said.

20       MR. POWELL: Right.  But I should be able to ask him also

21   for the questions that he was asked him also for the questions

22  that he was asked, A: It's relevant evidence to the card

23  solicitation process.  B: If the -- an employee asked him

24   questions about the cards and he responded in certain manners

25   those could be admissions against interest, and we are not
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 1   proffering the answer to that question; What did employees ask

 2   you? For the truth of the matters asserted.  What we're doing

 3   is asking the question for the purpose of is to see what his

 4   response was.  And so it's not for the truth of the matter

 5   asserted.
 6       MS. ROBERTS: We asked -- he asked the Witness what

 7   Ridgeway indicated to tell employees.  He said twice that is to

 8   read the front and back and make sure you understand the card.

 9       MR. POWELL: That's different than what he actually did.

10       JUDGE ROSAS: Along this line, again, I'll try to be

11   clear, along this line of questioning as to his handing out of

12   cards, getting signatures on cards, taking the cards, anything

13   -- and with respect to any questions.  You elicited that

14   questions were asked.  Okay?
15       MR. POWELL: Okay.
16       JUDGE ROSAS: So the next permissible type of questioning

17   with this Witness is what, if anything, did he say in response

18   to the questions that were asked.  However, with respect to

19   anything specific as to other persons who asked him questions

20   that's not going to be permitted at this time based on the

21   information I have as to who those individuals are, they're

22   just out-of-court declarants, they're not the party, they're

23   not representatives of the party, as far as I know.
24       MR. POWELL: But I'm not seeking the -- in terms of the

25   statement about the out-of-court --
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 1       JUDGE ROSAS: It's not coming in, it isn't coming in.

 2       MR. POWELL: All right.
 3       JUDGE ROSAS: It's classic, classic, you know, what, if

 4   anything, did you say as a result of that conversation.  You

 5   basically hopscotch it over hearsay because you've got the

 6   person in court before you to cross-examine.  But you're not --

 7   just because you have a basis to ask them what they said in

 8   response to something preceding it or a question doesn't mean

 9   you then have -- are able to bootstrap that back into the

10   question that is -- back to the comments that elicited their

11   response and testimony.
12       MR. POWELL: Okay.
13       JUDGE ROSAS: So you're not going to get that.

14       MR. POWELL: Your Honor, I just note an exception because

15   it's --
16       JUDGE ROSAS: You got it.
17       MR. POWELL: -- only hearsay if you're proffering it for

18   the truth of the matter asserted, and that is not the purpose

19   for which we were offering and seeking that question.

20       JUDGE ROSAS: I'm pretty sure it's sufficient for your --

21   you are correct, counsel, but for your purposes proffering --

22   establishing that questions were asked is sufficient at this

23   point.
24   If you want to establish the substance of what people told

25   him when he was getting these cards signed and delivered to him
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 1   you can call those people.  You can -- you know.  Okay?

 2       MR. POWELL: My exception is noted so we can proceed with

 3   the Witness.  I'm sorry, Your Honor.
 4       (Whereupon, witness reenters room.)
 5       MR. POWELL: May I proceed, Your Honor?

 6       JUDGE ROSAS: Yes, please.
 7       MR. POWELL: Sorry.
 8       CROSS-EXAMINATION (continued.)
 9       BY MR. POWELL: 
10   Mr. LaVere, you testified that you approached employees in the

11   remelt area to ask them to sign union authorization cards,

12   correct?
13  A   Yes.
14  Q   And you testified that employees who you asked to sign

15   union cards sometimes had questions themselves, correct?

16  A   Yes.
17  Q   When they asked you questions would you seek to answer

18   those questions?
19  A   To the best of my ability.  If I did not have the correct

20   answer I told them I would find it and the information and get

21   back with them.
22  Q   Okay.  So not everybody you approached to sign a card knew

23   what the card meant?
24       MS. ROBERTS: Objection.  Objection, it's somebody else

25   knowledge --
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 1       JUDGE ROSAS: Sustained.  You hear me sustain or overrule;

 2   that's it.
 3       BY MR. POWELL: 
 4  Q   Based upon what questions employees asked you did -- I'll

 5   move on.
 6   What did you say to employees when you asked them to sign

 7   union cards?
 8  A   I at first asked --
 9       MR. MANZOLILLO: objection, that's asked and answered.

10       JUDGE ROSAS: You're doing a -- you're coming back to this

11   to try to elicit additional -- okay, overruled.
12       THE WITNESS: I had asked them first where their view was

13   on union or not union.  If they were interested and wanted to

14   sign a card I'd give them the card, have them read it front and

15   back so they understood it, and sign it.
16       BY MR. POWELL: 
17  Q   If an employee said "I'm not sure I am interested in" --

18       MS. ROBERTS: Objection.
19       BY MR. POWELL: 
20  Q   -- being in --
21       JUDGE ROSAS: I'll sustain that.
22       MR. POWELL: I'm again asking him for how he responded --

23       JUDGE ROSAS: You can lead him as to what he might have

24   testified -- what he might have told them.
25       BY MR. POWELL: 
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 1  Q   Did any employees -- if an employee told you that they

 2   didn't know if they were interested or they were unsure about

 3   whether they were interested in union representation what did

 4   you tell them?
 5       MS. ROBERTS: Again I would object.  That's speculation.

 6       JUDGE ROSAS: I'm going to sustain as to form.  Just as to

 7   what he told employees that day.
 8       BY MR. POWELL: 
 9  Q   Did any employees tell you they were uncertain about

10   whether or not they wanted to sign a card?
11  A   Yes.
12  Q   What did you tell them?
13  A   To attend the meeting.
14  Q   Did you say anything else to them?
15  A   Not that I recall.
16  Q   Other than the instructions that you testified to earlier,

17   with respect to -- that you received from the Union, were you

18   given any other instructions with respect to card signing?

19       MS. ROBERTS: I'm going to object.  He asked and answered

20   and answer that --
21       MR. POWELL: I said any other -- let me rephrase the

22   question.
23       BY MR. POWELL: 
24  Q   Other than the instructions that you've already testified

25   to that you received from the Union were you given any other
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 1   instructions from the Union about how to go about soliciting

 2   cards?
 3  A   I don't recall.
 4       MR. POWELL: I have nothing further.
 5       JUDGE ROSAS: Intervenor?
 6       CROSS-EXAMINATION
 7       BY MR. ERON: 
 8  Q   Mr. LaVere, were any of the instructions that were given

 9   to you from the Union about soliciting cards in writing?

10  A   No.
11  Q   All the instructions were verbal?
12  A   I believe so.
13  Q   Did the instructions from the Union include any direction

14   to you as to what to do after the card was signed by the

15   employee?
16  A   All I believe I was told was to initial the back and then

17   I turned them into another employee and he took care of them

18   from there.
19  Q   Were you told to review the information that the employee

20   had put on the card?
21  A   Yes.
22  Q   And to determine whether the card had been completely

23   filled out?
24  A   Yes.
25  Q   And to determine whether the information that the employee
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 1   had put on the card was accurate?
 2  A   Yes.
 3  Q   Did you follow those instructions?
 4  A   I did.
 5  Q   I direct your attention to General Counsel's Exhibit 68.

 6   On your direct examination you were asked about the card on

 7   page 2 from Mike Chwalek?
 8  A   Chwalek.
 9  Q   Chwalek.  Isn't it true that the date on that card is

10   inaccurate?
11  A   Yes, it is.
12  Q   Doesn't that establish that you didn't follow your

13   instructions --
14       MR. MANZOLILLO: Objection.
15       BY MR. ERON: 
16  Q   -- with respect to this card?
17       JUDGE ROSAS: I'll allow it.
18       THE WITNESS: I would say that that's just an oversight on

19   my part.
20       BY MR. ERON: 
21  Q   Did you follow the instructions that were given with

22   respect to the completion of this card?
23       MS. ROBERTS: Objection.
24       MR. MANZOLILLO: Objection.
25       MS. ROBERTS: He's asked and answered that, his
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 1   instruction.
 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: Yes.
 4       BY MR. ERON: 
 5  Q   So your instructions included permission to accept the

 6   cards that was inaccurately dated, is that accurate?

 7       MS. ROBERTS: Objection.
 8       MR. MANZOLILLO: Objection.
 9       MS. ROBERTS: Objection, again.  I mean he said it was an

10   oversight --
11       JUDGE ROSAS: I'll sustain that.
12       MR. ERON: Judge, I object to counsel leading the Witness.

13       JUDGE ROSAS: Well, again, let me just remind counsel just

14   place your objection on the record and if we need to go beyond

15   that we will.
16       BY MR. ERON: 
17  Q   And if I could direct your attention to General Counsel's

18   Exhibit 68, page -- the 4th page, the card of William Hayden,

19   do you see that card on the 4th page?
20  A   Yes.
21  Q   Isn't it true that you failed to determine that this card

22   had been completely inaccurately filled out by the employee?

23       MS. ROBERTS: objection to the characterization of the

24   card.
25       JUDGE ROSAS: I'll allow it.
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 1       THE WITNESS: Yes.
 2       MR. ERON: No further questions.
 3       JUDGE ROSAS: Any redirect?
 4       MS. ROBERTS: Can I just have a minute to go through my

 5   notes?
 6       JUDGE ROSAS: Sure.  Off the record.
 7       (Whereupon, a brief recess was taken.)
 8       JUDGE ROSAS: Back on the record.
 9   Any recross?
10       MR. POWELL: No, Sir.
11       JUDGE ROSAS: Okay.  Thank you, sir, you're excused.  Do

12   not discuss your testimony with anyone until you're advised by

13   counsel that the record in the case is closed or otherwise

14   advised.
15       THE WITNESS: Okay.
16       JUDGE ROSAS: Thank you.
17       (Whereupon, the witness was excused.)
18       JUDGE ROSAS: Off the record.
19       (Whereupon, a brief recess was taken.)
20       JUDGE ROSAS: Back on the record.
21   We'll break for lunch.
22   (Whereupon, at 11:52 p.m., a luncheon recess was taken.)

23   

Page 241

 1       A F T E R N O O N   S E S S I O N
 2       (Time Noted: 1:19 p.m.)
 3       JUDGE ROSAS: On the record.
 4   All right, next witness.
 5       MS. ROBERTS: The General Counsel calls Everett Abare.

 6       JUDGE ROSAS: Sir, please raise your right hand.

 7   Whereupon,
 8       EVERETTE ABARE,
 9   having first been duly sworn, was called as a witness and

10   testified as follows:
11       JUDGE ROSAS: Please state and spell your name and provide

12   us with an address?
13       THE WITNESS: Everette Abare, E-V-E-R-E-T-T-E, A-B-A-R-E,

14   8 Greenvale Lane, Oswego, New York.
15       MS. ROBERTS: Hello, Mr. Abare.
16       DIRECT EXAMINATION
17       BY MS. ROBERTS: 
18  Q   You're currently a Novelis employee is that correct?

19  A   Yes.
20  Q   And how long have you been an employed by Novelis?

21  A   Sixteen plus years.
22  Q   Okay.  And where do you currently work?
23  A   Cold mill.
24  Q   Did you have a specific job title?
25  A   Yes.
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 1  Q   And what's your title?
 2  A   Kneeling, metal movement, furnace operator.
 3  Q   Okay.  I'm going to ask you to speak up --
 4  A   Sure.
 5  Q   -- and I'm going to try to do the same because I know

 6   those people may not hear.
 7  A   Kneeling and metal movement, furnace operator.

 8  Q   Okay.  And can you describe for us generally what an

 9   kneeling operator does?
10  A   Yes.  I receive coils and basically put coils on a car, we

11   push the coils in, we put TCs in these coils and throughout the

12   process we change the properties of coil through monitoring and

13   temperature of the furnace.
14  Q   Okay.  And these coils are aluminum coils?
15  A   Yes.
16  Q   Okay.  And do you operate any specific machinery to do

17   this task?
18  A   Yes.
19  Q   And what is that?
20  A   I operate the cranes.
21  Q   And which shift do you work on?
22  A   "A" shift.
23  Q   And what are your hours?
24       JUDGE ROSAS: You said "A" as --
25       THE WITNESS: "A", yes.
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 1       BY MS. ROBERTS: 
 2  Q   And what are your hours of work?
 3  A   We work 12 hour shifts and it's a rotating schedule, as to

 4   "J" schedule.
 5  Q   And how does that schedule rotate?
 6  A   Four on, three off.
 7  Q   Four days?
 8  A   Yeah, four days, and then we'll have seven days off in a

 9   row, and then we come back for four nights, and then we're off

10   for three days, and then we come back in for three days of "A"s

11   and then three nights of nights.
12  Q   Okay.  Now, when you say "days" what are those hours of

13   work?
14  A   My shift works 5:30 to 5:30.
15  Q   And that's 5:30 --
16  A   5:30 a.m. to 5:30 p.m. on day shift.
17  Q   And what about night shift?
18  A   Night shift would be 5:30 p.m. to 5:30 a.m.
19  Q   Now, who is your immediate supervisor?
20  A   Joe Vanella.
21  Q   Okay.  And what is his title do you know?
22  A   He is their associate leader.
23  Q   So for the cold mill department?
24  A   For my specific team is Joe Vanella.
25  Q   Now, in addition to being a kneeling operator you're an
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 1   EMT is that correct?
 2  A   Yes.
 3  Q   And as an EMT does that require a specific license?

 4  A   Yes.
 5       (General Counsel's 22 marked.)
 6       MS. ROBERTS: I have marked for identification General

 7   Counsel's Exhibit 22.
 8       BY MS. ROBERTS: 
 9  Q   Do you recognize General Counsel's 22?
10  A   Yes.
11  Q   What is it?
12  A   That is my New York State certification to be an EMT.

13  Q   And what's the term of this particular certification?

14  A   It's a three-year term.
15  Q   So you obtained this three years prior to the 10/3/14

16   date?
17  A   Yes.
18  Q   Reflected in GC-22?
19  A   Yes.
20  Q   And how long have you been an EMT?
21  A   Twelve years I believe.
22  Q   And what, if anything, did you have to do to obtain this

23   certification reflected in GC-22?
24  A   You have to take a New York State class that requires 100

25   and -- I believe it's 180 hours for initial certification.
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 1  Q   And is there any other requirements besides the 180 hours

 2   of training?
 3  A   Yes, you have to pass a practical exam as -- and along

 4   with a written exam.
 5  Q   Okay.  Now, during this 180 hour of training was this -

 6   how is this paid for?
 7  A   Originally it was LCAN (ph) but slash Novelis.
 8  Q   So this particular certification that covered the three

 9   years prior to 10/31/14 who paid for that training?

10  A   Novelis.
11  Q   And what do you have to do to maintain your EMT license?

12  A   There is specific classes that you have to take throughout

13   the years of certification that are required by the state, and

14   it goes by hours.  And that's training per year that is

15   required.
16  Q   When you were involved in this -- the training classes was

17   this on work schedule or off?
18  A   Both, on and off.
19  Q   Okay.  So can you tell us approximately how many hours

20   annually you would participate in training classes on the

21   schedule -- on your regular work schedule?
22  A   On regular work schedule anywhere from 40 to 60 hours a

23   year.
24  Q   And what about in excess of your standard work hours?  How

25   many hours would you be involved in EMT training?
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 1  A   I'm sorry.
 2  Q   Strike that.
 3  A   Yes.
 4  Q   I'll restate my question.  Pardon me.
 5   I'd like to focus your attention on the hours of work

 6   outside of your regularly scheduled work hours.  How many hours

 7   outside of your regularly scheduled work hours are you involved

 8   in EMT training?
 9  A   For EMS between 40 and 60 hours a year.
10  Q   And how would you generally be paid for those hours?

11  A   At time and a half.
12  Q   Now, what, if any, additional training is required to

13   maintain your license on an annual basis?
14  A   There is specific tests that we have to take in order to

15   maintain the license, and at the end of the three years you

16   could actually be summons by the state of New York exam.

17  Q   Now, is there any monthly requirement in addition, or --

18   that encompasses that --
19  A   Yes.
20  Q   -- continuing education?  What is that?
21  A   We do -- monthly training is two and a half hours to three

22   hours a month.
23  Q   And where do you participate in that training?
24  A   Novelis Fire Station.
25  Q   And where is that located?
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 1  A   Central part of the plant, the center grounds of the

 2   property.
 3  Q   Okay.  Now, in addition to your course training for your

 4   certification do you ever travel for training?
 5  A   Yes.
 6  Q   And where would you travel to?
 7  A   I have traveled to Baltimore, Maryland, Buffalo, New York

 8   and Syracuse.
 9  Q   And how would that travel -- how would your accommodations

10   for travel by paid?
11  A   Novelis would pay.
12  Q   And do you know whether or not that would be on your

13   regular time or on your unscheduled overtime schedule?

14  A   It could be both depending on how the schedule fell.

15       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

16   22 into evidence.
17       MR. POWELL: No objection.
18       JUDGE ROSAS: General Counsel's 22 is received.

19       (General Counsel's 22 received.)
20       BY MS. ROBERTS: 
21  Q   Now, did you serve as an EMT at Novelis?
22  A   Yes.
23  Q   And are there others that serve as EMTs?
24  A   Yes.
25  Q   Approximately how many other employees?
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 1  A   I think the squad is up to 40 members now.
 2  Q   And is there a specific assignment that you have as an

 3   EMT?
 4  A   Yes, I --
 5  Q   Go ahead.
 6  A   Yes, I was a shift captain for the EMS EMTs on my shift,

 7   on "A" shift.
 8  Q   And how did you become a shift captain?
 9  A   Through -- when you become a shift captain you have to

10   have the skills, number 1, and number 2, you're selected by the

11   president of the squad.
12  Q   The EMS squad?
13  A   Yes.
14  Q   Okay.  And as an EMT what type of events have you

15   responded to as a shift captain?
16  A   I've responded to the severity of a death, and many

17   superficial injuries, lacerations.  I've responded to medical

18   illness such as chest pains, possible cardiac, various calls.

19  Q   Mr. Abare, in addition to being and EMT you're also a

20   trained fire captain is that correct?
21  A   Yes.
22  Q   And what is a fire captain?
23  A   The fire captain is the heart and soul of the fire

24   department when you're on-shift.  You are the commander of the

25   fire department.
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 1  Q   And can you describe for us how many employees are part of

 2   the fire department at Novelis?
 3  A   Yes, there's -- I believe there's 42, 44 members.

 4  Q   And what type of training is required for a fire captain?

 5  A   In order to be fire captain there's various courses that

 6   are needed in order to run a fire ground.  There is -- it

 7   starts with the basic New York State certification of a

 8   firefighter.
 9       MS. ROBERTS: Can I have marked for identification General

10   Counsel's Exhibit 24?
11       (General Counsel's 24 marked.)
12       MS. ROBERTS: This is a 14 page document; I'll let you

13   take a moment to count them just to make sure you have all of

14   them.
15       THE WITNESS: Yes.
16       BY MS. ROBERTS: 
17  Q   Do you recognize the -- do you recognize what's been

18   marked as General Counsel's Exhibit 24?
19  A   Yes.
20  Q   What are they?
21  A   These are the certifications that I have achieved for the

22   classes, in the various classes that I've taken.
23  Q   And the first nine where are they issued from?

24  A   The state of New York.
25  Q   And focusing your attention on what I believe it numbered
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 1   page 10 --
 2  A   Yes.
 3  Q   Can you explain for us what this represents?
 4  A   Yes.  This is specialized training in Wisconsin that --

 5   for fire extinguisher training.
 6  Q   Now, how long is this training?
 7  A   This is a weeklong training.
 8  Q   And who, if anyone, paid for this particular training?

 9  A   Novelis.
10  Q   And focusing your attention on page 13 of General

11   Counsel's Exhibit 24 --
12  A   Yes.
13  Q   -- what is that?
14  A   It is my New York State training identification code.

15  Q   And how is this used?
16  A   For every training class that I take it's attached to our

17   fire department and instead of using a social security number

18   this number is logged in the database for New York State

19   training.
20  Q   When you say "our fire department" which fire department

21   are you referring?
22  A   Novelis Fire Department.
23  Q   And focusing your attention on page 14, which is not the

24   best, but can you tell us what it is?
25  A   Yes.  That's an award I achieved last year.
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 1  Q   Award -- who issued the award?
 2  A   The award is issued by the chiefs of the department, of

 3   the Novelis Fire Department.
 4  Q   And it's for the year 2013?
 5  A   That is correct.
 6       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

 7   24 at this time.
 8       MR. POWELL: No objection.
 9       JUDGE ROSAS: General Counsel's 24 is received.

10       BY MS. ROBERTS: 
11  Q   Now, how long have you been a fire captain?
12  A   Three years.
13  Q   And prior to serving as fire captain were you in any other

14   capacity in the fire department?
15  A   Yes.
16  Q   And what was that?
17  A   A lieutenant.
18  Q   Are there any continuing training obligations to continue

19   as fire captain?
20  A   Yes.  You --
21  Q   How --
22  A   I'm sorry.
23  Q   There's no question.
24   What do you have to do to maintain your license?

25  A   You have to maintain your level of training and you have
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 1   to -- there's classes that you have to take, there's officer

 2   classes that are required, and basically you have to make sure

 3   that all your fire ground skills are at current.
 4  Q   And the training that you participate in is that on work

 5   time?
 6  A   Yes.
 7  Q   Do you know whether or not it's on unscheduled work time?

 8  A   Yes.
 9  Q   And approximately how many hour annually do you

10   participate in unscheduled work time in serving in the fire

11   department?
12  A   That varies anywhere from 70 to 80 hours a year, 80 hours

13   a year.
14  Q   And how are you compensated for those hours?

15  A   Time and a half.
16  Q   Now, as fire captain at Novelis what type of events do you

17   respond to?
18  A   Much like the EMS the fire captain is the first unit that

19   is assigned to the alarm that's been toned out at the plant.

20   And that is the number 1 person that responds first.

21  Q   Okay.  Can you tell us what type of alarm you're referring

22   to?
23  A   There could be a mill fire, there could be somebody hurt,

24   there could be just a wide variety of -- there could be a

25   spill.
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 1  Q   And how long have you served in the fire department?

 2  A   Twelve years.
 3  Q   Okay.  And do you receive any work benefits or perks for

 4   serving in -- for your time in the fire department?
 5  A   Yes.
 6  Q   Can you tell us what that would be?
 7  A   Yes.  You get an inside parking pass, basically that's one

 8   of the biggest perks that you get as a firefighter.
 9  Q   Now, in addition to being an EMT licensed fire captain

10   you're also a crane trainer, is that correct?
11  A   Yes.
12       (General Counsel's 23 marked.)
13       MS. ROBERTS: And I have marked for identification General

14   Counsel's Exhibit 23.
15       BY MS. ROBERTS: 
16  Q   Could you identify this document for me?
17  A   Yes.
18  Q   What is it?
19  A   That is my certificate for completion of training to be a

20   crane trainer.
21  Q   And how long does this certification last?
22  A   That's a two year certification.
23  Q   And can you tell us what, if any, training is required to

24   obtain this --
25  A   Yes.
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 1  Q   --  particular certification?
 2  A   Yes.  The training that's involved is a one week classroom

 3   setting, skill building for this certificate.
 4  Q   And where was it conducted?
 5  A   Sanford, Florida.
 6  Q   And to travel to Sanford, Florida and your accommodations

 7   for that week how were they paid?
 8  A   Novelis.
 9  Q   And during your time at training was that on work time?

10  A   Yes.
11  Q   Now, approximately how long have you been a crane -- a

12   trainer for the crane?
13  A   Five years.
14  Q   And how much -- approximately how many regular -- how much

15   -- I'm sorry, strike that.
16   Approximately how many hours over your regularly scheduled

17   hours do you serve as a crane trainer?
18  A   That would depend largely upon the influx of new people

19   coming into the plant.  Predominantly I was averaging about 70

20   hours a year.
21       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

22   23.
23       MR. POWELL: No objection.
24       JUDGE ROSAS: General Counsel's 23 is received.

25       (General Counsel's 23 received.)
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 1       BY MS. ROBERTS: 
 2  Q   Now, you previously testified that Mr. Joe Vanella is your

 3   immediate supervisor, do you recall that?
 4  A   Yes.
 5  Q   And, Mr. Abare, you received performance evaluations, did

 6   you receive a performance evaluation in 2014?
 7  A   Yes.
 8       MS. ROBERTS: I have marked for identification as General

 9   Counsel's Exhibit 21.
10       (General Counsel's 21 marked.)
11       BY MS. ROBERTS: 
12  Q   Can you identify that document for me?
13  A   Yes.
14  Q   Who conducted that -- what is this?  What is it?

15  A   The is a -- excuse me.  This is a job performance

16   evaluation from my area coordinator.
17  Q   And who is that?
18  A   Joe Vanella.
19  Q   And you're on the team.  Can you tell us what the "AMAA"

20   stands for?
21  A   Yes, that's a knee metal movement, a kneeling.

22  Q   I note in the "comment" section that you're -- you've done

23   a great job as a crew leader, what is a crew leader?

24  A   A crew leader is a go-to person per shift, per work area

25   that directly are -- response to and takes orders from our area
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 1   coordinator and area management.
 2  Q   And how long have you -- how long did you serve as crew

 3   leader?
 4  A   Three years.
 5  Q   Ending at what time?
 6  A   April 11, 2014.
 7  Q   And during that period of time did you receive any hourly

 8   benefit as a crew leader?
 9  A   Yes.
10  Q   And what is that?
11  A   That's $2 an hour in addition to your hourly rate.

12  Q   And what is your crew, or what was your crew?

13  A   My crew consists of seven people, furnace operators and

14   crane operators.
15       MS. ROBERTS: I'd like to offer into evidence General

16   Counsel's Exhibit 21.
17       MR. POWELL: No objection.
18       JUDGE ROSAS: General Counsel's 21 is received.

19       (General Counsel's received.)
20       BY MS. ROBERTS: 
21  Q   I'd like to direct your attention to a point in time in

22   which employees sought to be represented by the United Steel

23   Workers.  Who made the initial contact to the Union?

24  A   I did.
25  Q   And do you recall when that occurred?
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 1  A   Yes.
 2  Q   When?
 3  A   It was December 16th.
 4  Q   And how did you contact the Union?
 5  A   First by phone call.
 6  Q   And who did you call, or who did you speak to when you

 7   called?
 8  A   James Ridgeway.
 9  Q   And what, if anything, came out of that phone call?

10  A   A meeting that we were going to meet to talk about what

11   was at hand.
12  Q   Now, did anything prompt you to contact the Union?

13  A   Yes.
14  Q   And what was that?
15  A   After a wage and benefits meeting that we had management

16   took away several items from our benefits package.

17  Q   Okay.  And when did you attend the wage and benefit

18   meeting?
19  A   Yes, that was December 16th.
20  Q   Is that the same day you called the Union?
21  A   Yes.
22  Q   Now, focusing your attention on the meeting, how did --

23   how were you informed about this wage and benefit meeting?

24  A   Through a company e-mail.
25  Q   And where was the meeting held?

Page 258

 1  A   The west wing conference area in the main structure of the

 2   building, office area.
 3  Q   And who attended the meeting?
 4  A   There was Chris Smith, plant manager, Pete Sheftic, human

 5   resource, and several other human resource individuals.

 6  Q   Did employees attend?
 7  A   Yes.
 8  Q   Approximately how many?
 9  A   Approximately 100 employees.
10  Q   And do you recall who conducted the meeting on behalf of

11   management?
12  A   Yes.
13  Q   Who was that?
14  A   Chris Smith and Pete Sheftic.
15  Q   And what, if anything, was said about your wages and

16   benefits during this meeting?
17  A   The breakdown of things that were going to be changing for

18   the year was discussed.
19  Q   And what, if any, changes in employment were discussed?

20  A   Changes to our work schedules, it was going to be changed

21   from a -- that it would go to a 40-hour week as opposed to the

22   way that our schedule is now, for it's -- one week we have 36,

23   the next week we have 48, perhaps.
24  Q   Was there any discussion about premium pay?

25  A   Yes.
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 1  Q   What was that?
 2  A   That unscheduled overtime was going to be taken away.

 3   Sunday premium time was going to be taken away.

 4  Q   And when you say "unscheduled overtime" can you give us

 5   some context as to what period of time that would have to

 6   occur?
 7  A   Yes.  Unscheduled overtime is a -- was any shift worked

 8   beyond your scheduled shift.
 9  Q   Just so we can understand.  If you hadn't reached 40 hours

10   and you were called in for a shift, how would that be treated?

11  A   You would be paid time and a half.
12  Q   And that's before or after the announcement of changes at

13   this meeting?
14  A   This was before.
15  Q   Okay.  Now, what, if any, changes -- what would it be

16   after, the announcement?
17       MR. POWELL: I'm going to objection to the question,

18   "after the announcement" or after the changes --
19       MS. ROBERTS: I'll rephrase.
20       JUDGE ROSAS: Sustained as before.
21       MS. ROBERTS: I'll rephrase.
22       BY MS. ROBERTS: 
23  Q   Mr. Abare, you testified about prior to this meeting how

24   unscheduled overtime would be treated.  What, if any changes

25   were announced at this meeting to unscheduled overtime?
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 1  A   That premium Sunday would be of no more, and --

 2  Q   What -- when you say "premium Sunday" what are mean?

 3  A   Sundays are -- were always time and a half day regardless

 4   if we worked 24 hours or 40 hours Sunday was always time and a

 5   half.
 6  Q   Okay.  Now, what, if any, changes were announced to your

 7   40 hour work week?
 8  A   The changes that were made to the 40 our work week was

 9   first off, we have to achieve 40 hours before we could --

10   before we received unscheduled overtime, time and a half.  And

11   the 40 hour work week also brought with it -- our vacation time

12   would no longer count towards the 40 hours, and any holiday

13   within that week would not count towards our 40 hours, and nor

14   would the Sunday premium time count towards that 40 hours.

15  Q   Now, during this meeting was there any indication as to

16   when these changes would take effect?
17  A   Yes.
18  Q   When was that?
19  A   January 1st.
20  Q   Now, at this meeting did employees have a chance to

21   participate in any way?
22  A   No.
23  Q   Were there any questions?
24  A   Yes.
25  Q   Were there any questions by employees?
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 1  A   Yes.
 2  Q   And what, if anything, was asked about a union?

 3       MR. POWELL: objection, hearsay.
 4       JUDGE ROSAS: Sustained.
 5       BY MS. ROBERTS: 
 6  Q   Now, you've indicated that Mr. Sheftic was conducting the

 7   meeting.
 8  A   That's correct.
 9  Q   What, if anything, did Mr. Sheftic say in response to a

10   question concerning the Union?
11       MR. POWELL: Objection.
12       JUDGE ROSAS: Sustained.
13       BY MS. ROBERTS: 
14  Q   Did Mr. Sheftic respond to employee questions?

15  A   Yes.
16  Q   And did Mr. Sheftic respond to a specific question about a

17   union?
18       MR. POWELL: Objection.
19       JUDGE ROSAS: Sustained.
20       MS. ROBERTS: Mr. Sheftic response to a question?  Sheftic

21   is aa alleged supervisor.
22       JUDGE ROSAS: Okay.
23       MS. ROBERTS: So I'm asking for his testimony about what

24   he heard --
25       JUDGE ROSAS: You can elicit from him whatever that
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 1   gentleman said.
 2       MS. ROBERTS: That's all I'm asking.
 3       JUDGE ROSAS: He is a supervisor, right?  Okay, so go

 4   ahead.
 5       BY MS. ROBERTS: 
 6  Q   So what, if anything, did Mr. Sheftic say regarding a

 7   union?
 8  A   The individual --
 9       MR. POWELL: Same objection.
10       JUDGE ROSAS: Rephrase.
11       MS. ROBERTS: Sheftic is a supervisor.
12       JUDGE ROSAS: Don't lead.
13       BY MS. ROBERTS: 
14  Q   Did Mr. Sheftic answer any questions at the meeting?

15  A   Yes.
16  Q   Okay.  And were there any questions concerning a union at

17   the meeting?
18  A   Yes.
19  Q   And did Mr. Sheftic respond to that question concerning a

20   union at the meeting?
21  A   Yes.
22  Q   And what, if anything, did he say?
23       MR. POWELL: Same objection, hearsay.
24       MS. ROBERTS: From Sheftic?
25       MR. POWELL: Yeah, he's offering it for the truth of the
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 1   not.
 2       MR. POWELL: That's correct, and it's only admissible if

 3   in fact it is an admission, which it is not.  It is not
 4   unlawful to -- for an employer and an employee meeting to say

 5   we don't need a union here, we're better off without one, and

 6   we're better off negotiating on our own.  That is not a

 7   statement or an admission of anything.
 8       JUDGE ROSAS: Right.  That is your argument.  They say it

 9   is -- constitutes -- I mean they obviously are not bringing out

10   evidence that is innocuous or favorable to you.  The evidence,

11   I assume that both of you are proffering as evidence that

12   supports the contention of your case.
13   The breathe of 801(d)(2) is not -- it's not strictly
14   construed to utterances of guilt, responsibility.  The -- it

15   has a broad perspective with respect to any facts whatsoever

16   that can plausibly be construed by the party the CPs introduced

17   the information as helpful to their case and the injurious is

18   to the adversary.
19       MR. LARKIN: Your Honor?
20       JUDGE ROSAS: Yes.
21       MR. LARKIN: I would just ask how a statement, that I

22   don't think anyone at this table would disagree, is protected

23   under 8(c) of the National Labor Relations Act is
24   simultaneously an admission against interest.  I'm not

25   understanding that.
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 1       JUDGE ROSAS: Admission by a party opponent, 801(d)(2) --

 2       MR. LARKIN: I understand, but what I'm saying is that I

 3   don't think that the Federal Rules of Evidence trump the fact

 4   that the statement is protected under the National Labor

 5   Relations Act.
 6       MS. ROBERTS: May I --
 7       JUDGE ROSAS: Is what?
 8       MR. POWELL: Protected under Section 8(d).

 9       MR. LARKIN: It's a statutorily protect statement.  So

10   therefore by --
11       JUDGE ROSAS: By the supervisor?
12       MR. LARKIN: Yes, Sir.  So by definition it is not a

13   statement against interest.
14       JUDGE ROSAS: That's a legal consequence that you're going

15   to argue exist, given the facts that you're going to put into

16   the record.
17       MR. POWELL: Your Honor, if I may, and I we're --

18       MS. ROBERTS: Can I --
19       JUDGE ROSAS: We're harping on the introduction to the

20   provision that I'm relying on, which is -- that the statement

21   is offered against a party.  Okay?  It's being offered against

22   you all.  They have a plausible argument, some have -- if it's

23   not when it's briefed, well, it may not end up doing anything.

24   But they're offering it -- generally, I mean, again, it's --

25   the cases are very broad and very liberal in terms of
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 1   construing what is considered to be evidence that is

 2   essentially against a party.
 3   This is not -- the provision is no longer construed in

 4   such a way that it has to be information that if, according to

 5   the record, would, you know, win the case or establish, you

 6   know, provide legal conclusory results.  This is evidence that

 7   they are seeking that they say is being offered against the

 8   party.
 9   And obviously, in the context of the Complaint it's

10   alleging that certain things that were mentioned by supervisors

11   or managers of the Company were illegal.  That's what they

12   claim.  And this appears all to be along that line.
13       MR. POWELL: I understand what you're saying, Your Honor.

14   I would just say that the threshold to the exception is that it

15   actually be an admission against interest.  And in order for it

16   to be an admission against interest it has to represent

17   something more than a legally protected expression of opinion

18   under Section 8(c), or free speech under Section 8(c), it can't

19   be an admission against interest and be protected under Section

20   8(c).
21       JUDGE ROSAS: Okay.
22       MR. POWELL: And so we would just note our exception, I

23   understand that you're going to overrule the objection, I just

24   wanted to make sure that we have --
25       JUDGE ROSAS: And you have that argument that in end it's
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 1   not -- I mean, it's -- an admission by a party opponent is

 2   consistent with the theory of one side's case.  It doesn't --

 3   that doesn't have anything to do with the end result.  You're

 4   going to argue that it's protected language.  But that doesn't

 5   preclude it from going in as an admission by a party opponent,

 6   consistent with the theory of their case.  I can't limit a

 7   party that way.
 8   This is within -- somewhere within the realm of the

 9   allegations in the Complain that statements made by the Company

10   representatives were unlawful, and, you know, if you were to,

11   you know, construing it the way you would have me apply this

12   provision, if I were to rule that -- that it was protected

13   conduct and it wasn't an admission then, boom, that charge goes

14   out, we can dismiss that.
15   I mean, this is -- I think this is all barter for legal
16   argument in the end as to whether statements were unlawful or

17   not, I mean, you -- the Company has denied -- offhand I haven't

18   looked at the answer to see it if the statements have been

19   denied in any event, but to the extent that they are -- have

20   been admitted or will be admitted I assume the Respondent is

21   challenging the alleged unlawfulness of the communications by

22   the managers and supervisors.  Is that correct?
23       MR. POWELL: I'm not sure if I understood the question.  I

24   mean, we're certainly going to be denying the commission of the

25   Unfair Labor Practices.
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 1       JUDGE ROSAS: No, but do you deny that the statements were

 2   made by management at the times that counsel is now focusing

 3   on?
 4       MR. POWELL: Oh.  I don't know the answer to that

 5   question, Your Honor.
 6       JUDGE ROSAS: Okay.
 7       MR. POWELL: But what I do know is that the statement that

 8   was just testified to "I hope we don't have to have a union

 9   here, we're better off negotiating ourselves" is a perfectly

10   lawful statement, a statement that does not indicate any wrong

11   doing on behalf of Respondent, it therefore cannot be deemed

12   any kind of admission.  It's not a statement acknowledging

13   there's even knowledge of union activity, it's simply a

14   statement that is protected by 8(c), and it's hearsay as a

15   result.
16   And so I do think it's a threshold to admissibility, I

17   understand you ruled against us on that, and I'll shut up, I'm

18   sorry.
19       JUDGE ROSAS: Well, you don't have to shut up, you don't

20   have to shut up, I want to make sure that we're all

21   understanding on the same wave length.  Does the General

22   Counsel assert that these statements were unlawful?

23       MS. ROBERTS: It's --
24       JUDGE ROSAS: Yes or no, that's a "yes" or "no".

25       MS. ROBERTS: That particular statement?
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 1       JUDGE ROSAS: Yeah.
 2       MS. ROBERTS: No, it's not an independent allegation in

 3   the Complain, but it does go to knowledge of the Employer, I

 4   believe, to the extent that he made the statement is not

 5   limited to it being directly a denial of a pledged allegation.

 6       JUDGE ROSAS: No.
 7       MS. ROBERTS: I can't be -- it can go to --
 8       JUDGE ROSAS: Okay.
 9       MS. ROBERTS: -- knowledge of the Union --

10       JUDGE ROSAS: So it's part of the theory of their

11   presentation of the case.  You can give me whatever law you

12   want, later or tonight, I'm not going to change -- I'm telling

13   you, I mean, I've -- I'm very familiar with 801(d)(2) and this

14   is used all the time.  And it is not, you know, require the

15   drastic ship sinking, you know, consequential type of

16   statements that you would think -- you seem to think it needs

17   to have.
18   But let me just tell you, if we're concerned about, you

19   know, how some of these statements are going to be labeled, you

20   know, that were allegedly made during the scenario that we're

21   laying out here the parties can get together and they can

22   stipulate the facts, as is often the case, try to stipulate the

23   facts with -- for as much of what's going on here in this case

24   so we can obviate the need to deal with the witnesses on it and

25   stuff if it's uncontroverted.
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 1       MR. POWELL: Your Honor one other comment.  The Witness

 2   testified earlier that he first had contact with the Union on

 3   December 17th after he attended this meeting.  So the statement

 4   can't represent knowledge of union activity because it was made

 5   before there was any union activity, according to General

 6   Counsel -- Counsel for General Counsel's own witness's

 7   testimony.
 8       MS. ROBERTS: This is knowledge of a union, of interest in

 9   a union.  This is from Respondent --
10       MS. LESLIE: Your Honor, I think we're getting into some

11   legal argument here --
12       MS. ROBERTS: Yeah.
13       MS. LESLIE: -- that can be addressed in the briefs.

14       JUDGE ROSAS: You know, it's going to cut both ways, it's

15   going to cut both ways you'll see.  It's just -- you know,

16   again, if it's being proffered by the General Counsel as part

17   and parcel of their theory and it doesn't seem outlandish or to

18   be remote to what they're trying to set up here, it is

19   considered to be --
20       MR. LARKIN: Your Honor --
21       JUDGE ROSAS: -- against -- being offered against the

22   party.
23       MR. LARKIN: Your Honor, I guess I just very respectfully

24   point out that if the General Counsel is stating on the record

25   that this statement, although you understand you've construed
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 1   as an admission against interest under the Federal Rules.  But

 2   if this statement is not an independently unlawful statement

 3   I'm having a hard time reconciling that with Your Honor's

 4   ruling this morning about the scope of what we're going to get

 5   into in this case.
 6       JUDGE ROSAS: It's being offered against the party.

 7   That's the key.  And it's -- you know, the General Counsel has

 8   indicated, you have your exception on the record, it, in and of

 9   itself, is not being alleged to be an independent violation,

10   but they're laying it out as background.  So it is being

11   offered against the party.  Otherwise it would be irrelevant,

12   right?  I mean, that would be the only way to knock it out.

13       MR. POWELL: I think it is irrelevant because --

14       MS. ROBERTS: It's definitely relevant, I mean, you can

15   weigh the evidence as you go but the relevance of it is pretty

16   straight forward in the sense that there is an organizing drive

17   here, Respondent's knowledge of the organizing drive is clearly

18   relevant.  How you weigh that relevant evidence is for Your

19   Honor to decide.  So the extent that Respondent is trying to

20   knock it out on a really low standard of relevance is --

21       MR. POWELL: But it can't be relevant because Mr. Ridgeway

22   has already testified and said that the first time he was

23   contacted was after the meeting that Mr. Abare attended.  Mr.

24   Abare has already testified that the first time that he had a

25   contact with the Union was after he attended this meeting.  And
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 1       MR. POWELL: Yeah.
 2       JUDGE ROSAS: -- after I ruled on it?
 3       MR. POWELL: Because there was an answer I moved to

 4   strike.
 5       JUDGE ROSAS: Okay.
 6       MR. POWELL: We had our lengthy discussion and so there

 7   was a question and an answer on the record.
 8       JUDGE ROSAS: Okay.  On December 16th.  Okay.  Next

 9   question.
10       DIRECT EXAMINATION (continued)
11       BY MS. ROBERTS: 
12  Q   Now, Mr. Abare, did you learn prior -- well, focus your

13   attention back to the meeting, the wage and hour benefit

14   meeting, the wage and hour  -- the wage and benefit meeting

15   that you attended in December of 2012, prior to that meeting

16   had you heard anything about potential changes to employee

17   wages and benefits?
18  A   Yes.
19  Q   And what, if anything, did you hear relative to changes in

20   wages and benefits?
21  A   Rumor on the floor was that time and a half --
22       MR. POWELL: Objection, hearsay.
23       JUDGE ROSAS: Sustained.
24       BY MS. ROBERTS: 
25  Q   Well, first can you tell me when you might have learned of
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 1   potential changes to wages and benefits prior to this December,

 2   2013 meeting?
 3  A   Yes.  I was working an overtime shift --
 4  Q   Well, when?
 5  A   It was a Thursday in November.  The date kind of slips my

 6   mind, but it's -- it was an overtime shift on "C" shift, that's

 7   our coverage "A before our three days of days.
 8  Q   Okay.  And did you have any conversations with anyone in

 9   management regarding changes in wages and benefits on or about

10   that time?
11  A   Yes.
12  Q   And who did you have conversations with?
13  A   It was Jason Bro and Pete Sheftic.
14  Q   And what did -- what was the conversation?
15       MR. POWELL: Objection, hearsay.
16       JUDGE ROSAS: Let's -- overruled, but rephrase --

17       MS. ROBERTS: Well, can we --
18       JUDGE ROSAS: -- vague terms like conversation.

19       MS. ROBERTS: And I would like to note, he's saying,

20   "hearsay", as we indicated before Pete Sheftic is the admitted

21   HR representative, HR manager and Jason Bro is the admitted

22   cold mill operations leader, they're both admitted under

23   Section 2(11) and 2(13) of the Act.
24       JUDGE ROSAS: I see Mr. Bro and Mr. Sheftic listed in the

25   Complaint as allegedly committing unlawful unfair labor
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 1   practices as agents of -- or supervisors or agents of the

 2   Respondent.  So I'm going to overrule the objection.

 3       BY MS. ROBERTS: 
 4  Q   Now, can you tell us what, if anything, was said by Mr.

 5   Bro during this time in November when you had a conversation

 6   with him?
 7  A   Yes.  He confirmed that options "C"s and Sunday premium

 8   time, time and a half, were going to be gone.
 9  Q   And what about Mr. Bro, did you -- did he indicate -- or

10   did you have any discussion with Mr. Bro?
11  A   Yes.
12  Q   And what did he say?
13  A   He also confirmed that the Sunday premium time, the time

14   and a half, and option "C"s are going to be gone.
15  Q   And where did these conversations take place?

16  A   There was a meeting in the cold mill cafeteria/conference

17   room.
18  Q   And was this a scheduled meeting?
19  A   No.
20  Q   Okay.  And who was present during the meeting?

21  A   There was about 50, 60 employees, cold mill employees.

22  Q   Can you tell us how this meeting came about?

23  A   Yes.  I was running a crane and one of the individuals

24   from the 88 inch mill, Charley Potter, came down to me and

25   said, "You're not going to want to miss this meeting."
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 1       MR. POWELL: Objection, hearsay.
 2       JUDGE ROSAS: Sustained.
 3       BY MS. ROBERTS: 
 4  Q   And want, if anything, did you do after getting
 5   information from an employee?
 6       JUDGE ROSAS: Just so the record is clear because these

 7   things kind of mesh together.  The statement, that is on the

 8   record, essentially he a conversation with another employee, so

 9   the follow-up, as I understand it, is as a result of the

10   conversation what if anything did he do or say?  Right?

11       MS. LESLIE: Your Honor, just so -- I would also like to

12   just say that this is not being offered for the truth of the

13   matter asserted, in terms of what this employee said.  It's

14   offered to show background information, to show the course of

15   conduct.  For what he said it's not being offered for the

16   truth.  So that way it's not hearsay.
17       JUDGE ROSAS: The best you can get, many instances is that

18   something is done or said by an individual who's testifying as

19   a result of having spoken with someone else or seen something.

20   That's all your getting out of this transaction.  Unless you

21   can tell me --
22       MS. LESLIE: That's fine.
23       JUDGE ROSAS: -- that that individual, as I indicated

24   before, that individual is going to be called as a witness and

25   examined as to the same transaction of events so that they

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(48) Page 283 - Page 286

A-0100

Case 16-3076, Document 168, 05/04/2017, 2027443, Page102 of 240



 -  Vol. 2
July 17, 2014

Page 287

 1   would have an opportunity to cross-examine.
 2       MS. ROBERTS: No, Your Honor, and my question prior was

 3   can you tell us how the meeting came about.  So we're moving --

 4   this is really just background evidence to describe what, if

 5   anything, Mr. Abare did relative to this meeting in responding

 6   to and --
 7       JUDGE ROSAS: Background evidence, water cool or variety

 8   hearsay, I don't really care whether it's evidence that is

 9   adverse, you know, to a party it doesn't matter.  Again, it's -

10   - bottom line is whether it's reliable hearsay, you're not

11   calling that person that you seek to have that out-of-court

12   statement on behalf of that person has testified or you're not

13   calling them then you can't go there.
14       MS. LESLIE: Your Honor --
15       MS. ROBERTS: Your Honor, just so we can be -- because I

16   really want to move along --
17       JUDGE ROSAS: Yeah, but first you should understand what

18   my ruling is --
19       MS. ROBERTS: Okay.
20       JUDGE ROSAS: -- so move on to the next one.

21       MS. ROBERTS: Right.
22       JUDGE ROSAS: That way you can understand what's going on.

23   Just move along.
24       MS. LESLIE: Your Honor, I would just like our objection

25   noted because it is not being offered for the truth of the
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 1   matter asserted, and it is not therefore hearsay.
 2       JUDGE ROSAS: No need --
 3       MS. LESLIE: It was -- so note our objection, please?  If

 4   you would allow us that you certainly are Respondent's --

 5       JUDGE ROSAS: No, no.  Listen.  Let's understand

 6   something, fundamentals 101.  When somebody objects and I grant

 7   or overrule the objection, the party, who doesn't prevail on

 8   that sequence has an exception for the record.  I mean it's

 9   implicit.  Okay?  So --
10       MS. LESLIE: So, Your Honor --
11       JUDGE ROSAS: All you have to do is you have to -- I mean

12   now if you need to put the basis, anything in addition, I mean,

13   that is not otherwise obviously clear on the record as to why I

14   took the action.  If you need to put something on the record

15   that is not clear or evident then you should do so, obviously.

16   But let's just try --
17       MS. LESLIE: Okay.
18       JUDGE ROSAS: -- to expedite these things.  Okay?  All

19   right.
20       DIRECT EXAMINATION (continued)
21       BY MS. ROBERTS: 
22  Q   Can you tell us how this meeting came about during which

23   Bro and Sheftic is -- discussed the Sunday premium pay?

24  A   Yes.  I was running my machine center, I was running the

25   crane and I seen several employees filing into the break room,
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 1   the cold mill break room, and I was waved to come over and talk

 2   to an individual and go into the meeting.
 3  Q   Okay.  And where were these employees coming from that you

 4   observed piling into the break room?
 5  A   Throughout the cold mill.
 6  Q   Were they previously at their work stations?
 7  A   Yes.
 8  Q   And they had left their work stations?
 9  A   Yes.
10  Q   And was this during working hours?
11  A   Yes.
12  Q   And do you know whether or not this was a scheduled

13   meeting?
14  A   It was not a scheduled meeting.
15  Q   Was it announced at any time prior to --
16  A   No.
17  Q   And did you at some point go to the conference room?

18  A   Yes.
19  Q   Which is also a cafeteria?
20  A   Yes.
21  Q   Okay.  And at some -- when you first went to the meeting

22   was there any management personnel in there?
23  A   No.
24  Q   And did there come a point in time when Mr. Bro and Mr.

25   Sheftic arrived at this meeting?
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 1  A   Yes.
 2  Q   And what, if anything, was said to management as to why

 3   employees were gathering in this conference room?

 4  A   Employees stated --
 5       MR. POWELL: Objection, hearsay.
 6       JUDGE ROSAS: Overruled.
 7       BY MS. ROBERTS: 
 8  Q   Did you say anything to the management personnel once the

 9   arrived at this meeting?
10  A   Yes.
11  Q   And what, if anything, did you say?
12  A   I asked if there was any truth to the option "C" and time

13   and a half being taken away.
14  Q   Was there any discussion -- when you -- what about Sunday

15   premium pay was that referenced?
16  A   The Sunday premium pay.
17  Q   Is that the same as --
18  A   Those, yes.
19  Q   I'm just making sure we're talking about --
20  A   Yeah.
21  Q   Okay.  All right.  And what, if anything, was said in

22   response to management -- by management regarding your

23   question?
24  A   Jason Bro then responded with "Yes".
25  Q   And what, if anything, did Mr. Sheftic say during this
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 1   conference room meeting?
 2  A   Pete was asked if options "C"s and time and a half --

 3       MR. POWELL: Objection, hearsay.
 4       JUDGE ROSAS: Sustained.
 5       BY MS. ROBERTS: 
 6  Q   Did Mr. Sheftic respond to a question regarding option "C"

 7   and Sunday premium pay?
 8  A   Yes.
 9       MR. POWELL: Objection.
10       JUDGE ROSAS: Sustained.  Stricken.
11       BY MS. ROBERTS: 
12  Q   What, if anything, did Mr. Sheftic say about option "C"

13   and Sunday premium pay?
14  A   MR. POWELL:  Objection, leading.
15       JUDGE ROSAS: Sustained.
16       BY MS. ROBERTS: 
17  Q   Did you talk about Sunday premium pay and option "C"?

18  A   Yes.
19       MR. POWELL: objection.
20       JUDGE ROSAS: Sustained.  What, if anything else, did he

21   say at the meeting?
22       THE WITNESS: He asked if this was an organized meeting

23   and who organized it.
24       BY MS. ROBERTS: 
25  Q   And did you respond to that question?
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 1  A   No.
 2  Q   Did he -- at any point did you talk to him about the

 3   substance of the meeting?
 4  A   Yes.
 5  Q   And what did you say?
 6  A   I -- we asked him if --
 7       MR. POWELL: Objection, hearsay.
 8       BY MS. ROBERTS: 
 9  Q   What did you say?
10  A   I said to Pete, I raised my hand at this point, I said to

11   Pete that you can call this a work stoppage or you can call it

12   whatever you may want to call it, a safety shutdown, a safety

13   time out, whatever it might be that you feel comfortable

14   calling this, but there are a lot of employees out there that

15   their minds are not on the job.
16  Q   Did you say anything about what their -- what, if

17   anything, was the purpose of the meeting?
18  A   Yes.  The benefits that had been taken away are on

19   everybody's minds and nobody's thinking out in their machine

20   centers.
21  Q   And was there any -- did Mr. Sheftic or Mr. Bro inquire

22   who organized this meeting?
23  A   Yes.
24  Q   And did you respond to that question?
25  A   No.
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 1  Q   Now, how did the meeting conclude?
 2  A   Pete asked everybody in the room if there was anybody that

 3   wasn't willing to go back to work.
 4  Q   Did employees -- at any point in time did Sheftic or Bro

 5   make any announcement to employees about their work

 6   assignments?
 7  A   Yes.
 8  Q   And what was that?
 9  A   Option "C"s, time and a half or premium pay on Sundays are

10   gone.
11  Q   Was there any discussion about returning to work?

12  A   Yes.
13  Q   And what, if anything, was said?
14  A   He asked several times if anybody in the room was not

15   willing to go back to work.
16  Q   Did at some point employees return to work?
17  A   Yes.
18  Q   And did you return to work?
19  A   Yes.
20  Q   Now, after returning to work at any time did you receive

21   notice of a wage and benefit meeting?
22  A   Yes.
23  Q   And do you recall what the notice said?
24  A   Yes, it was a mandatory wage and benefits meeting

25   scheduled.
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 1  Q   And is this the one you previously testified about that

 2   you attended in December?
 3  A   Yes.
 4  Q   Okay.  Now, Mr. Abare, you previously testified that you

 5   contact -- that you contacted the Union.  After contacting the

 6   Union did you meet with anyone from the Union?

 7  A   Yes.
 8  Q   And who did you meet with?
 9  A   It was myself, Brian Wyman and Jim Ridgeway.

10  Q   And where did you meet?
11  A   We met at a diner in Mexico.
12  Q   And what, if anything, came out of that meeting?

13  A   The conclusion of the meeting was we were seeking union

14   representation.
15  Q   Did you have any direction or did you do anything after

16   that meeting?
17  A   Yes.
18  Q   What did you do?
19  A   That is when I signed my union authorization card.

20  Q   Did you obtain authorization cards?
21  A   Yes.
22  Q   And what -- and for what purpose did you obtain them?

23  A   Obtained the union authorization cars to bring a union

24   into Novelis.
25  Q   And what did you do with those cards?
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 1  Q   Okay.  Now, if you could take a moment and flip through

 2   the 20 page document --
 3       MR. POWELL: Yeah, now I need to have the opportunity to

 4   Voir Dire because she hasn't laid any foundation as to --

 5       MS. ROBERTS: Okay, so give me two more minutes.  I'm --

 6   on the employees, I would like to have him testify, I don't

 7   want to do this in front of him, but --
 8       JUDGE ROSAS: No, but --
 9       MS. ROBERTS: He's testified that he distributed these

10   cards and so --
11       JUDGE ROSAS: These cards?
12       MS. ROBERTS: Well, he's distributed --
13       MR. POWELL: What do you mean by "cards".

14       MS. ROBERTS: Union authorization cards.
15       JUDGE ROSAS: These are some cards that were distributed?

16       MS. ROBERTS: That's correct.
17       JUDGE ROSAS: That's the testimony?  So we're not

18   referring to anything else but we're referring to these cards.

19   So now --
20       MS. ROBERTS: Okay.
21       JUDGE ROSAS: -- what does that mean?
22       MS. ROBERTS: All right.  I want to connect it to this

23   particular exhibit if I have a moment.
24       JUDGE ROSAS: Okay, go ahead.
25       MS. ROBERTS: Okay.
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 1       BY MS. ROBERTS: 
 2  Q   Now, Mr. Abare, the cards that you collected, which you

 3   just testified about, what did you do with them?
 4  A   I had employees sign, date and fill out the card.

 5  Q   And what did you do after they signed and dated and filled

 6   out the card?
 7  A   The card went in my pocket and then it was delivered to

 8   Jim Ridgeway.
 9  Q   And over what period of time did you have the cards

10   signed, dated and delivered to Mr. Ridgeway?
11  A   From middle of December, December 17th when I signed my

12   card through December -- I'm sorry, January 14th, 13th, 14th,

13   in that range.
14  Q   And, Mr. Abare, the employees that you collected cards

15   from had you had an opportunity to observe them sign cards in

16   your presence?
17  A   Yes.  I didn't collect cards from employees.  The only way

18   the employee got the card was if I was standing right there.  I

19   never handed a card ou6 to an employee to sign unless I was

20   present and that was right in front of me.
21  Q   Okay.  And do you recall approximately how many cards you

22   collected?
23       JUDGE ROSAS: Without looking --
24       THE WITNESS: At least 60 cards, approximately.  In that

25   range.
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 1       BY MS. ROBERTS: 
 2  Q   And were you -- did you know the employees prior to them

 3   signing and handing you -- or you getting cards from them?

 4  A   Yes.
 5  Q   Okay.  And you testified that you gave the cards to Mr.

 6   Ridgeway, do you recognize in, General Counsel Exhibit 28, the

 7   cards that -- do you recognize the employee's names reflected

 8   in General Counsel's Exhibit 28?
 9       MR. POWELL: Now I'm going to object and have the

10   opportunity to engage in Voir Dire because I think there's a

11   missing foundation and, again, improper leading.
12       JUDGE ROSAS: Okay.  I'm going to cut counsel at this

13   point because of Voir Dire.  Go ahead.
14       VOIR DIRE
15       BY MR. POWELL: 
16  Q   Mr. Abare, did you keep any lists of the individuals that

17   you solicited cards from?
18  A   No.
19  Q   Have you reviewed any documents, other than those provided

20   to you by Counsel for General Counsel, of the cards that you

21   signed?
22  A   These particular cards?
23  Q   Did you -- let me ask you this.  Do you have any

24   independent ability to recall the individuals from whom you

25   collected cards?
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 1  A   Strictly memory.
 2  Q   Okay.  If I gave you 366 cards could you say whose cards

 3   you collected?
 4  A   Very good possibility, yes.
 5  Q   Did you keep any documents or records of those individuals

 6   that you solicited the cards?
 7  A   No.
 8  Q   You mentioned earlier that you had seen exhibit -- counsel

 9   -- General Counsel's Exhibit 28 before.  When was the first

10   time you saw that document?
11  A   When I sat in front of the board agent to verify cards,

12   card recognition.
13  Q   And what process did you follow to verify card

14   recognition?
15  A   I went through and I looked at the name and I looked to

16   see basically who it was that I put the card in front of and

17   dates and whatnot.
18  Q   How many -- did you only see these cards that are

19   contained in Exhibit 28?
20  A   Yes.
21  Q   You didn't see any other cards?
22  A   No, not really, no.  There was -- no.
23  Q   Do you know how the cards that you reviewed were selected

24   for you to review as compared to any other cards?

25  A   My initials.
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 1       (General Counsel's 81 received.)
 2       (General Counsel's 82 marked.)
 3       MS. ROBERTS: I have marked for identification General

 4   Counsel's Exhibit 82.
 5       BY MS. ROBERTS: 
 6  Q   Mr. Abare, can you recognize this document for me?

 7  A   yes.
 8  Q   And what is it?
 9  A   It's a union authorization card.
10  Q   Is it an authorization card of a particular person?

11  A   Yes.
12  Q   And who would that be?
13  A   Christine Lloyd.
14  Q   And did you witness Ms. Lloyd sign the card -- sign

15   General Counsel's Exhibit 82?
16  A   Yes.
17  Q   And did you witness that signature on the date indicated

18   on the card?
19  A   Yes.
20  Q   And are those your initials in the witness section of the

21   card?
22  A   Yes.
23       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

24   82.
25       MR. POWELL: No objection.
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 1       JUDGE ROSAS: General Counsel's 82 is received in

 2   evidence.
 3       (General Counsel's 82 received.)
 4       (General Counsel's 83 marked.)
 5       MS. ROBERTS: I have marked for identification General

 6   Counsel's Exhibit 83.
 7       BY MS. ROBERTS: 
 8  Q   Mr. Abare, can you identify General Counsel's Exhibit 83

 9   for me?
10  A   Yes.
11  Q   And what is it?
12  A   It's a union authorization card.
13  Q   Any particular person's authorization card?
14  A   Yes.
15  Q   And who would that be?
16  A   Michael Lighthall.
17  Q   And did you witness Mr. Lighthall sign what's been marked

18   as General Counsel's Exhibit 83?
19  A   Yes.
20  Q   And did you witness that signature on the date indicated

21   on the card?
22  A   Yes.
23  Q   And are those your initials on the card?
24  A   Yes.
25       MS. ROBERTS: I'd like to offer into evidence General
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 1   Counsel's Exhibit 83.
 2       MR. POWELL: No objection.
 3       JUDGE ROSAS: General Counsel's 83 is received in

 4   evidence.
 5       (General Counsel's 83 received.)
 6       BY MS. ROBERTS: 
 7  Q   Mr. Abare, do you know a David Zappala
 8  A   Yes.
 9  Q   And who is he?
10  A   He is a 72 inch mill operator on "B" shift.
11  Q   Do you know whether or not you collected an authorization

12   cared --
13       MR. POWELL: Objection, leading.
14       BY MS. ROBERTS: 
15  Q   -- from Mr. Zappala?
16       MR. POWELL: The question leading in and of itself.

17       MS. ROBERTS: He knows who he is.
18       MR. POWELL: I didn't object to that question, I objected

19   to the second question as leading.
20       JUDGE ROSAS: Let's try to rephrase it and back it in

21   there without leading.
22       MS. ROBERTS: Okay.
23       BY MS. ROBERTS: 
24  Q   Now, you testified of where Mr. Zappala worked, could you

25   refresh my memory?
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 1  A   72 inch mill in the cold mill.
 2  Q   Okay.  And did you collect authorization cards from

 3   employees in that department?
 4  A   Yes.
 5  Q   And do you recall any particular employees that you

 6   collected cards from from that area?
 7  A   Yes.
 8  Q   Okay.  Did you collect a card from Ms. Zappala?

 9       MR. POWELL: Leading.  If the next question was who did

10   you collect cards from in that area I would not raise an

11   objection.
12       JUDGE ROSAS: We'll take it that way.
13       BY MS. ROBERTS: 
14  Q   Who did you collect cards from in that area?
15  A   David Zappala, he approached me to sign a card.

16  Q   Okay.
17       (General Counsel's 84 marked.)
18       MS. ROBERTS: I've marked for identification General

19   Counsel's Exhibit 84.
20       BY MS. ROBERTS: 
21  Q   Can you identify what's been marked as 84?
22  A   Yes.
23  Q   What is it?
24  A   That's a union authorization card.
25  Q   And is it any particular authorization card?
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 1  A   Yes.  I mean, it's the same authorization card that we've

 2   had.
 3  Q   Whose authorization card it is?
 4  A   It's David Zappala's.
 5  Q   And did you witness Mr. Zappala sign that card?

 6  A   Yes.
 7  Q   And when did you witness that signature?
 8  A   On the date, 12/22/13.
 9       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

10   84.
11       MR. POWELL: Voir Dire, please?
12       VOIR DIRE
13       BY MR. POWELL: 
14  Q   Mr. Abare, do you have independent recollection of

15   witnessing that card being signed?
16  A   I do.
17  Q   What if I ask you some other names would you have

18   independent recollection of any of those cards signed?

19       MS. ROBERTS: Objection, that's beyond the scope of Voir

20   Dire.
21       JUDGE ROSAS: That would be cross-examination.  I'm going

22   to preclude that from Voir Dire.
23       BY MR. POWELL: 
24  Q   Where did Mr. -- what's his last name?
25  A   Zappala.
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 1  Q   Zappala sign that card?
 2  A   Mr. Zappala signed this card in the cafeteria.  He

 3   approached me and he was working an overtime shift, I believe,

 4   to sign that card.
 5  Q   Why didn't you initial or sign that card as a witness?

 6       MS. ROBERTS: Objection, I think that's Voir Dire as well.

 7       JUDGE ROSAS: Overruled.
 8       MS. ROBERTS: I mean beyond Voir Dire.
 9       JUDGE ROSAS: Nope, overruled.  Go ahead.

10       THE WITNESS: Why I didn't sign and initial?  That was the

11   question?  Just -- when he signed in front of me, when we put

12   the card in my pocket I probably picked it up and put it in my

13   pocket.
14       BY MR. POWELL: 
15  Q   Was it your normal practice to initial or sign a card that

16   you witnessed?
17  A   Yeah, for the most part, yes.
18       MR. POWELL: I object to the admission as not being

19   witnessed.  Actually, I'll withdraw my objection.
20       JUDGE ROSAS: You're going to withdraw your objection?

21       MR. POWELL: Yes, I'm going to withdraw my objection.

22       JUDGE ROSAS: Okay, so --
23       MR. POWELL: I think it's been properly authenticated.

24       JUDGE ROSAS: Okay.  General Counsel's 84 is received.

25       (General Counsel's 84 received.)
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 1       CONTINUED DIRECT EXAMINATION
 2       BY MS. ROBERTS: 
 3  Q   Do you know a Mr. Joseph Drews?
 4  A   Yes.
 5  Q   Who is Mr. Joseph?
 6  A   Joe works on the TL3 line in the cold mill.
 7  Q   And do you whether or not you received a card,

 8   authorization card from Mr. Drew?
 9  A   Yes.
10       MR. POWELL: Objection, leading.  Move --
11       BY MS. ROBERTS: 
12  Q   Whether or not --
13       MR. POWELL: -- to strike.
14       JUDGE ROSAS: Sustained.
15       MR. DOBKIN: Judge, just to note for the record what's

16   going on in the room.  Counsel for the Charging Party, in view

17   of the Witness, is looking through the exhibit that has not

18   been admitted.  Then Counsel for the General Counsel is going

19   through a box and grabbing cards, and then Counsel for General

20   Counsel is asking questions about those cards.  So what we have

21   going on here is adamant but it's the same thing.
22       MS. ROBERTS: I don't know what he's talking about.

23       MR. DOBKIN: Well, I think the Judge knows whether it's

24   important.
25       MS. LESLIE: We have --
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 1       JUDGE ROSAS: Talking to the Witness as to what it is?

 2       MS. ROBERTS: No, we have over 58 cards that Mr. Abare has

 3   collected.  Now, we're trying to do this is an orderly fashion,

 4   having them numbered, having them appropriately identified as

 5   to whether or not they've been admitted into evidence or not,

 6   whether or not they're an initialed or not, this is a process.

 7   There's been no discussion -- I mean you're sitting -- you're

 8   right here in front of us, there's no tipping off or anything.

 9   I getting assistance from co-counsel.  And to the extent I can

10   communicate with the court reporter whether or not it's

11   actually admitted that's what I'm trying to find out.  So I'm

12   not certain what the gentleman in the back of the room is

13   indicating as something improper in nature.
14       JUDGE ROSAS: I'm trying to avoid excusing the Witness

15   again, but I'm trying to figure out how to ask you this.

16       MS. ROBERTS: You can by all means ask him, I don't mind

17   him to leave for a second.
18       JUDGE ROSAS: Okay.
19       MS. ROBERTS: I'd appreciate it if he did.
20       JUDGE ROSAS: Yeah, step out one more time.

21   (Witness leaves hearing room.)
22       JUDGE ROSAS: So you all are flipping out cards out of the

23   box somewhere.
24       MS. ROBERTS: Let me just -- we have -- these cards were

25   photocopied but the originals we had -- we have, and so they're
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 1       MR. DOBKIN: He said 50 to 60.
 2       MS. ROBERTS: Yes, 50 to 60.
 3       JUDGE ROSAS: Fifty to sixty cards?
 4       MS. ROBERTS: Right.  It's not a memory test.

 5       JUDGE ROSAS: We seem to have -- well, you are putting him

 6   to something of a memory test, and --
 7       MS. ROBERTS: But I'm asking him does he know the person,

 8   and that -- he's testifying independently that he does.  I

 9   asking -- we asked where they're from.  When he was asking on

10   Voir Dire he was given specific information about the context

11   in which he observed the signature.
12       JUDGE ROSAS: All right, let me redirect for a moment.

13   Back to Exhibit 28.  A lot of this has spawned out from the

14   problems arising from 28.  Okay.  If he were permitted to

15   testify further as to 28 what would he say, if he knows, how

16   this was put together?  This particular document, this 20 page

17   document.  How was it put together?  What does it reflect?

18       MS. LESLIE: It was a document prepared for the hearing,

19   you know, to try to --
20       JUDGE ROSAS: By counsel?
21       MS. LESLIE: Well, by support staff, Your Honor.

22       MS. ROBERTS: Right.
23       JUDGE ROSAS: From --
24       MS. LESLIE: From the originals, Your Honor.

25       JUDGE ROSAS: It took a certain portion of the 300 odd
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 1   cards --
 2       MS. LESLIE: Okay.
 3       JUDGE ROSAS: -- and it copied them into this exhibit.

 4       MS. ROBERTS: He -- I mean we do have --
 5       MS. LESLIE: He has his Jencks Statements in which --

 6       MS. ROBERTS: Right.
 7       MS. LESLIE: -- he identifies --
 8       MS. ROBERTS: He identifies them, the individuals that he

 9   collected -- I mean gave a statement to the Board --

10       MS. LESLIE: As to which cards he collected.

11       MS. ROBERTS: That's correct.
12       JUDGE ROSAS: Well, you're talking about past recollection

13   refresh being available in the Jencks Statement.  So he can go

14   there.
15       MR. POWELL: Only after they have --
16       JUDGE ROSAS: Right, right.
17       MR. POWELL: -- him look at the cards that are un-

18   initialed and determine which ones he can recall and which ones

19   he cannot.
20       JUDGE ROSAS: Okay.  So why don't we ask him for the

21   universe of names that he can recall that he hasn't already

22   mentioned, and you get that on the record.
23       MS. ROBERTS: That he initialed?
24       JUDGE ROSAS: What's that?
25       MS. LESLIE: I believe we're talking about the --
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 1       JUDGE ROSAS: Whatever names you want to establish on the

 2   record as arguably having be collected by him, the cards having

 3   been collected by him.  Identifying those individuals and then

 4   showing -- then once he identifies them then I think counsel is

 5   not going to have a problem with the card being shown.  Right?

 6       MR. POWELL: Correct.
 7       JUDGE ROSAS: And he mentions them by memory.

 8       MR. POWELL: He mentions them by memory, no problem.

 9       JUDGE ROSAS: Okay.
10       MR. POWELL: No problem. So if there's initials.

11       JUDGE ROSAS: Continue to exhaust his memory --

12       MS. ROBERTS: Okay, I want to make sure --

13       JUDGE ROSAS: How about you exhaust his memory --

14       MS. LESLIE: He is --
15       JUDGE ROSAS: Let me just finish.  Exhaust his memory as

16   to who he recalls having signed the cards, you don't have to

17   ask him each and every person already, but aside from those

18   people that he's mentioned any others.  And then once he

19   exhausts his memory then show him a document that refreshes his

20   recollection and then you can go through it that way.

21       MS. ROBERTS: I just want to make sure that that process

22   that you described is for those that are not initialed.

23   Because the ones he's initials he can recognize his own initial

24   on the document.
25       JUDGE ROSAS: Well, I think I --

Page 342

 1       MS. ROBERTS: I just want to make sure.
 2       JUDGE ROSAS: I think you went through everything --

 3       MS. ROBERTS: No, we have more than he has initialed.

 4       JUDGE ROSAS: Do you have a problem with the ones --

 5       MR. POWELL: I do not.
 6       JUDGE ROSAS: -- he's initialed?  No.
 7       MR. POWELL: I do not.
 8       JUDGE ROSAS: No, no.
 9       MS. LESLIE: Okay, and, Your Honor, I would just -- would

10   like to note of course for the record the General Counsel's

11   objection to the idea that a witness cannot be faced with a

12   card in order to identify and authenticate.  And I just want to

13   put it on the record, Your Honor.
14       JUDGE ROSAS: Yeah.  I mean, look, this is not regular

15   housekeeping or business record keeping in a company.

16       MS. LESLIE: Your Honor --
17       JUDGE ROSAS: With all due respect this is a union

18   organizing campaign in which cards are being collected at

19   different times by different people, they're being given --I

20   mean, this is not something that would even come close to

21   passing muster on a chain of custody test in a criminal case.

22   I mean, but it's not a criminal case.
23       MS. ROBERTS: Yes.
24       JUDGE ROSAS: Of course.
25       MS. ROBERTS: Exactly.
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 1       JUDGE ROSAS: But at the same time I have to be satisfied.

 2   Counsel has articulated a problem with the scenario here in

 3   which this Witness is being asked these questions and he's

 4   being shown these cards, and it's been explained to me that he

 5   only had a role in about 50 something odd cards out of about

 6   300 cards.
 7   So, you know, I've got some issues here, and I think that

 8   given the discretion that I have and to how the proof, who was

 9   called, when they're called, how they're examined, or how the

10   proof goes in, I mean, I have a lot of leeway.  And so at this

11   point I'm telling you that I think I have a problem with your

12   continuing to just put cards in front of him.  Okay?  Take

13   cards out in front of him or had cards in front of him and just

14   put them out in front of him.
15       MS. ROBERTS: We're doing this to --
16       JUDGE ROSAS: Because they've been --
17       MS. ROBERTS: -- try and continue with this process.  So I

18   want to --
19       JUDGE ROSAS: Because, you know, it's your -- he sees you

20   making the decision to go into the wheel and take out, you

21   know, the winning card, if you will.  You know,.
22       MS. LESLIE: Your Honor, if he did not witness that card -

23   - you want him to testify truthfully, and if he did not witness

24   that card being signed we want him to say we did not --

25       JUDGE ROSAS: You know, you're correct.  You're correct,
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 1   and, you know, if this was a classic case of business records

 2   being kept and maintained in the regular course of a group, of

 3   a company, of a union, that's a different story.  Okay?  But

 4   this is just not -- this is just -- doesn't have the indicia of

 5   reliability or trustworthiness, but if being put in front of

 6   him I'd like to get -- I'd like to get more reliable -- I'd

 7   like to have the proof go in in a more reliable fashion.  Okay?

 8   Yeah, I mean --
 9       MS. ROBERTS: Well, let's just --
10       JUDGE ROSAS: For the sake of argument, I mean --

11       MS. ROBERTS: -- do it.
12       JUDGE ROSAS: -- how do you know what to pull out?  How do

13   you know what to pull out? Because you saw the names in the

14   Jencks Statement so you know?
15       MS. ROBERTS: Right.
16       JUDGE ROSAS: Okay.  So let's do it that way.  I mean,

17   unless you have some other document.
18       MS. ROBERTS: No.
19       JUDGE ROSAS: It should be a document that has some nexus

20   to him, you know.  Yeah.
21       MR. DOBKIN: Is there something with all of the un-

22   initialed cards on it that we can work from, or should we take

23   a break --
24       MS. ROBERTS: I think we'd like to proceed.

25       MR. DOBKIN: --and look through this?
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 1       MS. ROBERTS: I think we've had clear direction.

 2       JUDGE ROSAS: Okay, all right.
 3       MR. DOBKIN: That was a question for you, Judge.

 4       JUDGE ROSAS: What's that?
 5       MR. DOBKIN: The process that you just discuss was the un-

 6   initials cards should be put in front of him before they can

 7   refresh his recollection with the Jencks Statement.

 8       JUDGE ROSAS: No, not the -- no, the -- no, he should be

 9   asked.  He should be asked as he sits here, you exhaust his

10   memory as to any other individuals --
11       MR. DOBKIN: I see.
12       JUDGE ROSAS: -- that he collected cards from.

13       MR. DOBKIN: Thank you, Judge.
14       JUDGE ROSAS: Okay?
15       MS. LESLIE: Can we bring the Witness back in?

16       JUDGE ROSAS: Sure.  Please.  Thank you.

17       MR. MANZOLILO: Have the initialed ones been stipulated

18   in?  Is that the --
19       MS. ROBERTS: No, it's not it, no.
20       JUDGE ROSAS: It doesn't sound like there's going to be a

21   problem with the initialed ones.  You want to address the un-

22   initialed ones.  Okay.  Let's bring him in.
23       MS. LESLIE: Your Honor --
24       JUDGE ROSAS: Right?  Am I right on that?

25       MS. ROBERTS: We need a moment just to --

Page 346

 1       JUDGE ROSAS: You need one more moment?

 2       MS. ROBERTS: Yeah.
 3       JUDGE ROSAS: We do need one more moment?

 4       MS. ROBERTS: Yeah, just to organize.
 5       MS. LESLIE: Your Honor, we do obviously need to get the

 6   initialed ones into evidence.
 7       JUDGE ROSAS: Oh, yeah, yeah, yeah.
 8       MS. ROBERTS: Okay.
 9       JUDGE ROSAS: But I don't think there's going to be a

10   problem there.
11       MS. LESLIE: Oh, okay.
12       JUDGE ROSAS: I mean, let's --
13       MR. MANZOLILO: Envisioning now he's doing it for

14   everybody he signed so he'll have the initial and the un-

15   initial --
16       JUDGE ROSAS: What you might be able to do, if it's okay

17   with counsel, once you deal with this more, you know, it's a

18   time consuming process.  The un-initialed one is -- just put

19   all the initialed ones together and show it him in one fell

20   swoop perhaps, I mean, showing to him first and see if they

21   have a problem with it, and might expedite those in or out.  If

22   you have them all together maybe show them to now.

23       MR. POWELL: If you don't have -- I mean if you want to

24   pull all the initialed ones and pull that into a set of cards

25   for him to look at I'm more than happy to deal with that in
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 1   summary fashion.  And I will say "no objection" once he

 2   confirms the -- you know, that's his initials on the cards.

 3       JUDGE ROSAS: Is that what you're putting together?

 4       MS. ROBERTS: Yeah, we're trying to --
 5       MR. POWELL: No, that's fine.  Let's take a moment to do

 6   that, I mean, we'd make --
 7       MS. ROBERTS: And make the number -- put them --

 8       JUDGE ROSAS: We can number them later.  Just keep them in

 9   order.
10       MS. ROBERTS: Well, we have been trying to number then

11   too.
12       JUDGE ROSAS: You're trying to number them?

13       MS. ROBERTS: Yeah.
14       JUDGE ROSAS: Okay.
15       MS. ROBERTS: Make sure we can --
16       MR. POWELL: Probably a lot of work on his -- if you want

17   an in globo exhibit of all of the initialed cards and we'd put

18   them in all at once I'm fine with that.  Well, we've already

19   marked a bunch so it's probably --
20       JUDGE ROSAS: Yeah, you know.  Are we ready?

21       MS. ROBERTS: No, we're not.
22       JUDGE ROSAS: Or you still need time?
23       MS. ROBERTS: Yeah.
24       JUDGE ROSAS: Okay, all right.
25   (Witness reenters hearing room.)
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 1       (General Counsel's 76, 87-96, 99-110 marked.)

 2       MS. ROBERTS: I have marked for identification General

 3   Counsel's Exhibit 76, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96,

 4   98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110.

 5       DIRECT EXAMINATION (continued)
 6       BY MS. ROBERTS: 
 7  Q   Mr. Abare, can you identify these documents?

 8       (Witness reviews document.)
 9       THE WITNESS: Yes.
10       BY MS. ROBERTS: 
11  Q   What are they?
12  A   They are union authorization cards.
13  Q   And can you go through and tell us who the authorization

14   cards?  What person in particular these are authorization cards

15   of?
16       MR. POWELL: If the name is legible I don't have any -- I

17   mean, if you want to do that that's fine.  In order to

18   streamline things I'm willing to, if the name is legible, to

19   accept the names that are written on the cards, and if he's

20   willing to verify that that's his initials on all of those

21   cards then I don't have any objection to the admission of those

22   cards.
23       MS. ROBERTS: As a group?
24       MR. POWELL: As a group.
25       MS. ROBERTS: Okay.
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 1       BY MS. ROBERTS: 
 2  Q   Did you witness employees represented in the exhibit

 3   numbered and -- well, marked for identification, do you

 4   recognize the names of the employees.  And do you recognize

 5   your initial in the witness section of that document?

 6       (Witness reviews document.)
 7       THE WITNESS: Yes.
 8       BY MS. ROBERTS: 
 9  Q   And did you witness the employees sign those, numbers I

10   don't recall offhand, but the numbers reflected on those

11   exhibits, did you witness employees sign those?
12  A   Yes.
13  Q   Those documents?
14  A   Yes.
15  Q   And that's your initials on the documents that --

16  A   Yes.
17  Q   -- I enumerated earlier on the record?
18  A   Yes.
19       MS. ROBERTS: I'd like to offer into evidence General

20   Counsel's Exhibit --
21       JUDGE ROSAS: 87 through 96 and 98 through 110?

22       MS. LESLIE: They're not sequential --
23       MS. ROBERTS: Yeah, they're not, there's some missing.

24       JUDGE ROSAS: Yeah.
25       MR. POWELL: I got it.

Page 350

 1       MS. ROBERTS: I can do it.
 2       MR. POWELL: I believe that seven was missing.

 3       MS. ROBERTS: Oh.  Well, it goes from 76 to 87.

 4       JUDGE ROSAS: Oh, you're recording the ones that were

 5   previously received?  Okay.  We had -- let me tell you what we

 6   had previously.
 7       MS. ROBERTS: Okay.
 8       JUDGE ROSAS: We had 74, 76, 77, 78, 79, 80, 81, 82, 83,

 9   84, 85, 87 through 96 and 98 through 110.
10       MS. ROBERTS: That were -- that were already admitted

11   you're saying?
12       JUDGE ROSAS: Oh, no.  Including the ones you've just

13   offered.
14       MS. ROBERTS: Okay.  So let's do an account of the ones

15   I'm offering at this time.
16       JUDGE ROSAS: Okay.
17       MS. ROBERTS: Okay?  If that's all right.  All right, it's

18   General Counsel's Exhibit 76, 87, 88, 89, 90, 91, 92, 93, 94,

19   95, 96, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108,

20   109, 110.  I move to admit those into evidence.
21       MR. POWELL: No objection.
22       JUDGE ROSAS: Okay.  All of those are received.

23       (General Counsel's 76, 87-96, 99-110 received.)

24       MS. ROBERTS: Bear with me.
25       JUDGE ROSAS: Yeah.
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 1       MS. ROBERTS: I know what I'm looking for.

 2       (General Counsel's 97 marked.)
 3       BY MS. ROBERTS: 
 4  Q   Now, Mr. Abare, can you identify what's been marked as

 5   General Counsel's Exhibit 97?
 6  A   Yes.
 7  Q   Do you recognize any markings that look familiar to you?

 8  A   Yes.
 9  Q   And what do you recognize?
10  A   My initials.
11  Q   And where are those initials?
12  A   Lower left corner.
13  Q   Okay.  And what is General Counsel's Exhibit 97?

14  A   It's a union representation card.
15  Q   Any particular representation card?
16  A   It's a --
17  Q   Of who?
18  A   Of Michael Glazer.
19  Q   And did you witness Mr. Glazer sign General Counsel's

20   Exhibit 97?
21  A   Yes.
22  Q   And did you witness Mr. Glazer sign the card on the date

23   indicated?
24  A   Yes.
25   q    Okay.

Page 352

 1       MS. ROBERTS: I'd like to offer into evidence General

 2   Counsel's Exhibit 97.
 3       MR. POWELL: No objection.
 4       JUDGE ROSAS: General Counsel's 97 is received.

 5       (General Counsel's 97 received.
 6       MS. ROBERTS: And I have General Counsel's Exhibit 98,

 7   which has already been admitted.
 8       BY MS. ROBERTS: 
 9  Q   Mr. Abare, I'd like you to focus on the date indicated on

10   General Counsel's Exhibit 98.  You previously testified that

11   you witnessed the employee sign General Counsel's Exhibit 98,

12   do you recall that testimony?
13  A   Yes.
14  Q   And when did you witness that signature?
15  A   On January 9, 2014, not 2013.
16       MS. ROBERTS: Just for a point of correction.  Sorry, Your

17   Honor.  No further question on General Counsel's 98.

18       (General Counsel's 86 marked.)
19       BY MS. ROBERTS: 
20  Q   Do you recognize any markings on there, any that are

21   familiar to you on General Counsel's Exhibit 86?
22  A   No.
23  Q   Okay.  What is General Counsel's Exhibit 86?  Do you

24   recognize the exhibit at all?
25  A   Yes.
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 1  Q   Okay.  And what is it?
 2  A   Union representation card.
 3  Q   Do you remember --
 4  A   Authorization card.
 5  Q   But you recognize the -- do you recognize it relative to

 6   any particular employee?
 7  A   Yes.
 8  Q   And who is that?
 9  A   Chuck Potter, Charles Potter.
10  Q   Now, Mr. Abare, do you know whether or not Mr. Potter --

11       MR. POWELL: Objection, leading.
12       JUDGE ROSAS: Sustained.
13       MS. ROBERTS: Okay.
14       BY MS. ROBERTS: 
15  Q   Did you witness Mr. Potter sign the card?
16       MR. POWELL: Leading.
17       JUDGE ROSAS: Sustained.
18       MS. ROBERTS: Okay.
19       BY MS. ROBERTS: 
20  Q   Do you recall collecting cards from anyone in the cold

21   mill "C" -- cold mill department on "C" shift?
22  A   Yes.
23  Q   Okay.  Who do you recall?
24  A   Dave Zukovsky, Scott Grimshaw.
25  Q   Oh, I'm sorry.

Page 354

 1  A   Okay.
 2  Q   Anybody else?
 3  A   (No response.)
 4       (General Counsel's 124, 127 marked.)
 5       MS. ROBERTS: I have marked for identification General

 6   Counsel's Exhibit 124 and 127.
 7       BY MS. ROBERTS: 
 8  Q   Can you identify those exhibits for me?
 9  A   Yes.
10  Q   What are they?
11  A   That's David Zukovsky and Scott Grimshaw.
12  Q   And, Mr. Abare, did you witness Mr. Grimshaw and Mr. --

13   the other gentleman sign General Counsel's Exhibit 124 and 127?

14  A   Yes.
15  Q   And do you recall when --
16  A   Yes.
17  Q   -- they signed their respective cards?
18  A   Yes.
19  Q   And when was that?
20  A   12/28/13 and -- for Scott Grimshaw, and David Zukovsky was

21   12/21/13.
22       MS. ROBERTS: I'd like to offer into evidence General

23   Counsel's Exhibit 124 and 127.
24       MR. POWELL: No objection.
25       JUDGE ROSAS: General Counsel's 124 and 127 are received.)
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 1  A   Okay.  Briana Miller, Nick Spier, Jon Storms, Chris

 2   Driscoll, Darrel Hunter, Mike Brassard, Jim Wheeler, Needle

 3   Rookey, Bob Sawyer, Christine Lloyd, Chris Hansel, Marty Beeman

 4   (ph), Bob Porter, Ray Watts, Bob Kunelius, Maria Martinez,

 5   Shane Burton.
 6  Q   Okay.
 7   (General Counsel's 114, 117, 119, 121, 126, 130 marked.)

 8       MS. ROBERTS: At this time I have marked for

 9   identification General Counsel's Exhibit 17 --117, 114, 119,

10   121, 126 and 130.
11       BY MS. ROBERTS: 
12  Q   Mr. Abare, can you identify those exhibits for me?  Can

13   you take a moment?
14       JUDGE ROSAS: Do you want to look at them first, counsel?

15       MR. LARKIN: Yes.
16       JUDGE ROSAS: Show them to counsel.
17   (Pause)
18       BY MS. ROBERTS: 
19  Q   Mr. Abare, in chronological order could you identify

20   what's been handed to you as General Counsel's Exhibits?  And

21   can you state which one you're identifying by number?

22  A   Yes.  117, Anne Smith, 114, Mark Jones, 119 Nichols Spier,

23   121, Brian Vanilla, 126, Christopher Hansel, 130, Martin

24   Beeman.
25  Q   And, Mr. Abare, prior to identifying these exhibits you

Page 360

 1   testified about employees you solicited cards from.  Are those

 2   the individuals you testified about, reflected in General

 3   Counsel's Exhibit 114, 117, 119, 121, 126, and 130?

 4  A   Yes.
 5  Q   And, Mr. Abare, did you observe the individuals reflected

 6   in 114, 117, 119, 121, 126, 130 sign their respective cards?

 7  A   Yes.
 8  Q   And did observe them sign the cards on the date indicated

 9   on the cards?
10  A   Yes.
11       MS. ROBERTS: I'd like to offer into evidence General

12   Counsel's Exhibits 114, 117, 119, 121, 126, and 130.

13       MR. POWELL: No objection.
14       JUDGE ROSAS: Okay.  GC-114, 117, 119, 121, 126 and 130

15   are received in evidence.
16   (General Counsel's 114, 117, 119, 121,126, 130 received.)

17       BY MS. ROBERTS: 
18  Q   Well, Mr. Abare, you were asked to recall without

19   assistance those you remember collecting authorization cards

20   from.  At this point in time, other than the ones already in

21   evidence, at this point in time is your memory exhausted as to

22   the card -- the individual cards you collected?
23  A   I'm running the names, I'm sorry.
24  Q   Well, is your memory exhausted at this point?
25  A   Yes, it's exhausted.
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 1  Q   Is there anything that can refresh your recollection?

 2  A   My affidavit.
 3       (General Counsel's A marked.
 4       MS. ROBERTS: I'm placing before Mr. Abare what is a five-

 5   page document marked for identification purposes only as a --

 6       BY MS. ROBERTS: 
 7  Q   Mr. Abare, is the document in front of you, marked as "A"

 8   your -- an affidavit, your affidavit?
 9  A   Yes.
10  Q   And is that your signature on the last page of what's been

11   marked as General Counsel's Exhibit "A"?
12  A   Yes.
13  Q   And can I focus your attention to -- can you tell me what

14   date is indicated on General Counsel's Exhibit "A"?

15  A   3/13/14.
16  Q   And can I focus your attention on the last page, page 5?

17  A   Yes.
18  Q   Now, you said -- can you take a moment to look at the

19   individuals identified in paragraph 21?
20       (Witness reviews document.)
21       THE WITNESS: Yes.
22       MS. ROBERTS: All right, I'd like to withdraw that back

23   from you, Mr. Abare.
24       BY MS. ROBERTS: 
25  Q   Now, do you recall -- who do you recall collecting cards
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 1   from after looking at what's been marked as General Counsel's

 2   Exhibit "A".
 3       JUDGE ROSAS: That you haven't already mentioned.

 4       MS. ROBERTS: That I haven't already mentioned.  Thank

 5   you.
 6       THE WITNESS: Jon Spier, Joe Stock, Jr., Brett Somers.

 7       (General Counsel's 118, 120 marked.)
 8       MS. ROBERTS: I have marked for identification as General

 9   Counsel's Exhibit 118 and 120.
10       BY MS. ROBERTS: 
11  Q   Mr. Abare, can you identify what's been marked as 118 and

12   120?
13  A   Yes.
14  Q   And what is it?
15  A   Jon Spier.
16  Q   What is it at Jon Spier?
17  A   It's a union authorization card.
18  Q   And can you identify the other exhibit identified as

19   General Counsel's Exhibit -- what's the number?
20  A   120.
21  Q   Can you identify that exhibit?
22  A   Yes.
23  Q   And what is it?
24  A   Joe Stock Jr.
25  Q   And what is it of Joe Stock Jr.?
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 1  A   It is a union authorization card.
 2  Q   And, Mr. Abare, did you witness Mr. Spier and Mr. Joe

 3   Stock Jr. sign the card represented in General Counsel's

 4   Exhibit 119 and 121 (sic)?
 5  A   Yes.
 6  Q   And did you witness that -- their signature on or about

 7   the date indicated on the card?
 8  A   Yes.
 9  Q   Okay.
10       MS. ROBERTS: I'd like to offer into evidence General

11   Counsel's Exhibit 118 and 121 (sic).
12       MR. POWELL: No objection.
13       JUDGE ROSAS: General Counsel's 118 and 121 (sic) are

14   received.
15       (General Counsel's 118, 120 received.)
16       BY MS. ROBERTS: 
17  Q   Mr. Abare, after -- do you recall anybody else, other than

18   what's already in evidence, of individuals you may have

19   obtained union authorization cards from?
20  A   Kevin Halloway, Crystal Sheffield, Steve Wheeler.

21  Q   Is your memory exhausted at this time?
22  A   Yes, it is.
23  Q   Okay.
24       MS. ROBERTS: I have marked for identification General

25   Counsel Exhibit "A".
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 1       BY MS. ROBERTS: 
 2  A   Mr. Abare, can you focus your attention on paragraph 21 on

 3   the last page of GC-A?
 4       (Witness reviews document.)
 5       THE WITNESS: Yes.
 6       BY MS. ROBERTS: 
 7  Q   Is there anybody else that you recall, after -- recall

 8   collecting union authorization cards from?
 9  A   Bill Skinner, Kelm Shumway (ph).
10   (Pause)
11       THE WITNESS: I'm blanking.  I apologize, I'm --

12       MS. ROBERTS: That's all right.
13       General Counsel's Exhibit GC-125 marked.)
14       MS. ROBERTS: I've marked for identification General

15   Counsel's Exhibit 125.
16       BY MS. ROBERTS: 
17  Q   Can you recognize that exhibit for me?
18  A   Yes.
19  Q   And what is it?
20  A   That's Kevin Halloway's union authorization card.

21  Q   And did you witness Mr. Halloway sing what's been marked

22   as General Counsel's Exhibit 25 (sic)?
23  A   I did, yeah.
24  Q   And did you -- did he sign that card in your presence?

25  A   Yes.
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 1  Q   Did he sign that card on the date indicated on the card?

 2  A   Yes.
 3       MS. ROBERTS: I'd like to offer into evidence General

 4   Counsel's Exhibit 125.
 5       MR. POWELL: Voir Dire.
 6       JUDGE ROSAS: Go ahead.
 7       VOIR DIRE
 8       BY MR. POWELL: 
 9  Q   What do you recall about the circumstances of Mr. Halloway

10   signing his card?
11  A   I was actually down to the Woodchuck Tavern.  We had a

12   beer and he signed the card.
13  Q   Did you buy his beer?
14  A   I did not.
15  Q   Was anyone else present when you were having a beer?

16       MS. ROBERTS: Objection, I mean I think he's been able to

17   independently recall the card, the context around the card.  I

18   think that's accurate.
19       JUDGE ROSAS: Strike the "beer" part.  Was anybody else

20   there?
21       THE WITNESS: Yes.
22       BY MR. POWELL: 
23  Q   Who else was present?
24  A   Kevin's girlfriend and Jack Vanderbaan.
25  Q   Did Mr. Vanderbaan buy the beer?
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 1  A   No.
 2       MS. ROBERTS: Objection.  I'd like to strike.  Be

 3   stricken.
 4       JUDGE ROSAS: We'll leave it at that as the last beer.

 5       MS. ROBERTS: I'd like to offer into evidence --

 6       JUDGE ROSAS: Any other Voir Dire?
 7       MR. POWELL: No.
 8       JUDGE ROSAS: Okay.
 9       MS. ROBERTS: I renew my offer of submission into evidence

10   General Counsel's Exhibit 125.
11       MR. POWELL: No objection.
12       JUDGE ROSAS: General Counsel's 125 is received.

13       (General Counsel 125 received.)
14       CONTINUED DIRECT EXAMINATION
15       BY MS. ROBERTS: 
16  Q   Now, Mr. Abare, did you give more than one affidavit

17   during the investigation of this proceeding?
18  A   Yes.
19  Q   Okay.
20       (General Counsel's B marked.)
21       MS. ROBERTS: I have marked for identification General

22   Counsel's Exhibit "B".
23       BY MS. ROBERTS: 
24  Q   Mr. Abare, can you identify what's been marked as General

25   Counsel's Exhibit "B"?
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 1  A   Yes.
 2  Q   What is it?
 3  A   It is my affidavit.
 4  Q   And is that your signature on the last page?
 5  A   Yes.
 6  Q   And where did you sign that?
 7  A   3/27/14.
 8  Q   I'd like to focus your attention to paragraph 4 in General

 9   Counsel's Exhibit "B".
10  A   Yes.
11   (Pause)
12       BY MS. ROBERTS: 
13  Q   Now, as best you can, I'm removing the document from you,

14   as best you can, can you tell me who, if anyone else besides

15   the individuals already in evidence, their authorization cards,

16   anyone else that you may have collected cards from that you

17   recall?
18       MR. POWELL: I'm going to object to this question because

19   the recollection is being refreshed based upon hearsay

20   according to the Jencks Statement.
21       JUDGE ROSAS: Show it to me, counsel.
22       MS. ROBERTS: I'm sorry, I want to understand what the

23   objection is.  What's the reason?
24       MR. POWELL: The witness statement says that --

25       MS. ROBERTS: Object.  Wait, can we go off the record, I's
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 1   rather --
 2       MR. POWELL: Well, he's read it.
 3       JUDGE ROSAS: Yeah, he's read it already, and this is what

 4   he wrote --
 5       MS. ROBERTS: This was refreshing his recollection.

 6       JUDGE ROSAS: -- but now his statement refers to

 7   somebody's statement.
 8       MR. POWELL: Correct.  I don't think you can refresh your

 9   recollection to hearsay.
10       JUDGE ROSAS: So it's -- so is it your -- you that what's

11   in there is not likely to refresh his recollection about

12   something he did but simply information being conveyed through

13   someone else?
14       MR. POWELL: The statement, again, because he's already

15   read it.  It's not -- I don't think it's --
16       JUDGE ROSAS: Okay.
17       MR. POWELL: "I spoke to all of the above people except

18   Mike Deno within the last few days and they confirmed I was the

19   one who gave them the union card to sign."  And I think that's

20   refreshing his recollection based upon hearsay statements made

21   to him.
22       MS. ROBERTS: For completeness of that statement --

23       MR. POWELL: Yeah.
24       MS. ROBERTS: -- his affidavit also says "I've been shown

25   what's been -- I've been showing the authorization cards of a
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 1   list of individuals.  I affirmed that I witnessed and signed

 2   their cards" --
 3       JUDGE ROSAS: Okay.
 4       MS. ROBERTS: -- "signed their names to the cards on the

 5   date specified on the cards."
 6       JUDGE ROSAS: Okay.  You're dealing with refreshing

 7   recollection which can be virtually in any form.  The Witness

 8   can be dealing with a piece of toilet paper with some leaves on

 9   it that comes from somewhere else.  May not even be their

10   document.  There's leeway, I think, that I'm going to give him

11   here, and I think it's for you to examine on Voir Dire --

12       MS. ROBERTS: Okay.
13       JUDGE ROSAS: -- as to whether or not that is reliable

14   enough -- obviously the source that's refreshing his

15   recollection appropriately whether that's reliable enough for

16   me to except as a foundation for the receipt of the document.

17   Okay?
18   So you're asked him what you need to ask him, based on

19   that?  Okay.  You can offer the document.
20       MS. ROBERTS: Okay.
21       JUDGE ROSAS: You haven't showed it to him yet?

22       MS. ROBERTS: No, I'm --
23       JUDGE ROSAS: I mean the card.
24       MS. ROBERTS: No, I haven't shown him the card.

25       JUDGE ROSAS: Okay.  Let's go to the card and then we can
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 1   deal with that.
 2   Why is he looking at it again?
 3       MS. ROBERTS: Oh, I'm sorry.  I'll take it back.  We have

 4   two --
 5   (Pause)
 6       MR. LARKIN: Your Honor, I don't believe he's testified --

 7       MS. ROBERTS: We're not -- are we on the record?

 8       JUDGE ROSAS: We're on the record, right?

 9       MS. ROBERTS: Okay.  We can go off for a second because

10   I'm trying to --
11       JUDGE ROSAS: Okay.
12       MS. ROBERTS: -- to coordinate, I have some double-

13   numbered.
14       JUDGE ROSAS: Okay.
15       (Whereupon, a brief recess was taken.)
16       JUDGE ROSAS: Back on the record.
17   Go ahead.
18       MR. LARKIN: I don't believe he's testified with any names

19   that -- in reviewing that document.
20       MS. ROBERTS: We haven't --
21       JUDGE ROSAS: I think counsel started to ask his a

22   question, right?  And then there was an objection.  Right?  Had

23   you mentioned a name?  I think you had gotten and mentioned a

24   name, right?
25       MS. ROBERTS: Well, one card is already -- yeah, we'll

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(69) Page 367 - Page 370

A-0112

Case 16-3076, Document 168, 05/04/2017, 2027443, Page114 of 240



 -  Vol. 2
July 17, 2014

Page 371

 1   have to play back the record to get play-by-play.
 2       MR. POWELL: That's all right.
 3       JUDGE ROSAS: You objected.  Do you recall the exact

 4   question you objected to?  Was it a name that had been --

 5       MR. POWELL: I don't believe she asked a name.  My

 6   recollection was that she said "Do you, having reviewed the

 7   document do you remember any other individuals" and I objected

 8   saying that she was refreshing recollection through hearsay.

 9       JUDGE ROSAS: Okay.
10       MS. ROBERTS: And read partial parts of the affidavit, and

11   I read the complete parts indicating that he had found

12   witnessing them, the cards --
13       JUDGE ROSAS: Yeah.
14       MS. ROBERTS: -- that we're going to now talk about.

15       JUDGE ROSAS: Okay.  So you need to do something before we

16   continue?
17       MS. ROBERTS: Yeah, we're almost ready.
18       JUDGE ROSAS: Okay.
19   Off the record.
20       (Whereupon, a brief recess was taken.)
21       JUDGE ROSAS: Back on the record.
22   Okay, so there was an objection, right, to the question.

23   I'm going to overrule it.  The question is whether having read

24   that second affidavit whether it refreshed his recollection as

25   to additional names.
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 1       THE WITNESS: Same names, yes.
 2       JUDGE ROSAS: So that answer is yes?
 3       MS. ROBERTS: I'm sorry, I wasn't even -- Okay.  Can we go

 4   off the record for a second because I don't what to repeat --

 5       JUDGE ROSAS: Okay.
 6   Off the record.
 7       (Whereupon, a brief recess was taken.)
 8       JUDGE ROSAS: Back on the record.
 9   So we're back on the record.  You have your answer, that

10   it did refresh his recollection.
11       MS. ROBERTS: Okay.
12       DIRECT EXAMINATION (continued)
13       BY MS. ROBERTS: 
14  Q   Now, Mr. Abare, in addition to the individuals you've

15   already testified about obtaining authorization cards from

16   them, do you recall anyone else at this point?
17  A   Yes.
18  Q   And who do you recall?
19  A   Mike Deno.
20  Q   Is your memory exhausted in this moment?
21  A   Yes, it is.
22  Q   Okay.
23       MS. ROBERTS: And I'm going to place before the Witness

24   General Counsel's Exhibit "B".
25       BY MS. ROBERTS: 
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 1  Q   Is that your affidavit?
 2  A   Yes, it is.
 3  Q   And when is it dated?
 4  A   It is dated 3/27/14.
 5  Q   And can I focus you're attention on the last page,

 6   paragraph 4?
 7  A   Yes.
 8  Q   You can put the document down.  Have you had an

 9   opportunity to have your memory refreshed at this point?

10  A   Yes.
11  Q   Thus that you can retain it?
12  A   Yes.
13  Q   Okay.  Do you recall anyone else not identified already as

14   individuals you collected authorization cards, do you recall

15   anyone else?
16  A   Yes, Jim Cray, Nicholas Spier, Mike Deno, Brandon Natoli.

17   I'm blanking again, I'm sorry.
18  Q   Okay.
19       (General Counsel's 111, 113, 200 marked.)
20       MS. ROBERTS: I'd like to place before the Witness what's

21   been marked as General Counsel's Exhibit 111, 113, and 200.

22       BY MS. ROBERTS: 
23  Q   Can you identify those exhibits for me?
24  A   Yes.
25  Q   And can you identify 111?
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 1  A   111 is Brandon Natoli.
 2  Q   And do you recall whether or not Mr. Natoli signed an

 3   authorization card?
 4  A   Yes.
 5  Q   And did you witness that signature?
 6  A   Yes.
 7  Q   And did you witness it on or about the date indicated on

 8   the card?
 9  A   Yes.
10  Q   Now, I'd like to focus your attention on General Counsel's

11   Exhibit 113.
12       MR. POWELL: Voir Dire.
13       BY MS. ROBERTS: 
14  Q   What is it?
15       MR. POWELL: Sorry.
16       BY MS. ROBERTS: 
17  Q   What is General Counsel's Exhibit 113?
18  A   113 is a union authorization card.
19  Q   Of any particular person?
20  A   James Cray.
21  Q   And do you recall whether or not you collected an

22   authorization card from Mr. Cray?
23  A   Yes.
24  Q   And did you witness Mr. Cray sign the card?
25  A   Yes.
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 1  Q   Was that in your presence?
 2  A   Yes.
 3  Q   And do you recall when that occurred?
 4  A   Yes.
 5  Q   When was that?
 6  A   12/26/13.
 7  Q   Now I'd like to focus your attention on GC Exhibit 200,

 8   can you identify that document for me?
 9  A   Yes.
10  Q   And what is it?
11  A   Mike Deno.
12  Q   And do you recall whether or not you collected an

13   authorization card from Mr. Deno?
14  A   Yes.
15  Q   And do you recall when that occurred?
16  A   12/17/13.
17       MS. ROBERTS: I'd like to offer into evidence General

18   Counsel's Exhibits 111, 113, 200.
19       MR. POWELL: Voir Dire, please?
20       JUDGE ROSAS: Did you say 200?
21       MS. ROBERTS: 200, that's correct.
22       JUDGE ROSAS: And which one is 200?
23       MS. ROBERTS: Mr. Deno.
24       VOIR DIRE
25       BY MR. POWELL: 
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 1  Q   Mr. Abare, do you recall the circumstances when you

 2   obtained the union authorization card from Brandon Natoli?

 3  A   Yes.
 4  Q   Where did you obtain the card?
 5  A   We were in the cafeteria.
 6  Q   Where?
 7  A   Cold mill cafeteria.
 8  Q   Was anyone else present?
 9  A   Yes.
10  Q   Who?
11  A   Ray Watts.
12  Q   Okay.  Do you recall the circumstances where you obtained

13   Mike Deno's authorization card?
14  A   Yes.
15  Q   Where were you?
16  A   We were at union meeting in Pulaski.
17  Q   Okay.  Who was present?
18  A   Jim Ridgeway, myself, there were 15, 16 other people

19   around.
20  Q   I note that this card is dated December 17th of 2013, is

21   that the date that you first signed your card?
22  A   Yes.
23  Q   Was Mr. Deno present at the same time?
24  A   When I signed my card?
25  Q   Yes.
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 1  A   No.
 2  Q   Sometime later on in that same day?
 3  A   Yes.
 4       MR. POWELL: No objection.
 5       JUDGE ROSAS: Okay.  So General Counsel's 113, 11a, 200

 6   are received in evidence.
 7       MS. ROBERTS: Okay.
 8       (General Counsel's 111, 113, 200 received.)
 9       CONTINUED DIRECT EXAMINATION
10       BY MS. ROBERTS: 
11  Q   Mr. Abare, do you know a James Lagoe?
12  A   Jim Lagoe, yes.
13  Q   Jim Lagoe.  And how do you know Mr. Lagoe?

14  A   I worked with Jim in remount.  He's a casting operator.

15  Q   And at any point in time did you discuss the Union with

16   Mr. Lagoe?
17  A   Yes.
18  Q   Okay.  And as a result of that discussion did you do

19   anything regarding the organizing drive on behalf of the

20   organizing drive with Mr. Lagoe?
21  A   Yes.
22  Q   And can you tell me independently what you recall about

23   what you did relative to Mr. Lagoe, relative to the organizing

24   drive?
25  A   I visited Jim at his house and he signed an authorization
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 1   card at his house, at his residence.
 2  Q   Okay.  I have marked for identification General Counsel's

 3   Exhibit 85.  Mr. Abare, can you identify General Counsel's

 4   Exhibit 85?
 5  A   Yes.
 6  Q   What is it?
 7  A   It is Jim Lagoe's -- excuse me.  It is Jim Lagoe's

 8   authorization card.
 9  Q   And did you witness Mr. Lagoe in his home sign that card?

10  A   Yes, I witnessed along with Jack Vanderbaan.

11  Q   And did you witness that signature on or about the date

12   indicated?
13  A   Yes, he signed it right in front of us.
14  Q   Okay.
15       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

16   85.
17       MR. POWELL: Voir Dire, please?
18       VOIR DIRE
19       BY MR. POWELL: 
20  Q   The initials that are reflected in the witness line of

21   that card those are not your initials, correct?
22  A   Correct.
23       MR. POWELL: I object to it on the basis somebody else has

24   witnessed the card, not his initials.
25       MS. ROBERTS: He testified about observing this signature,
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 1   he testified about the location of the signature, independent

 2   of the document, and the circumstances.  I think that's valid

 3   authorization to indicate the document is what it purports to

 4   be.  Whether or not there were additional witnesses that's

 5   something Respondent can do it its case and legitimate cross-

 6   examination.  But for Voir Dire I would say it's inappropriate.

 7       JUDGE ROSAS: Any other questions for Voir Dire?

 8       MR. POWELL: One other question for him.
 9       BY MR. POWELL: 
10  Q   Are there two Jim Lagoe that work at this plant?

11  A   Not that I'm aware of.  There is a Richard Lagoe.

12  Q   Did he also write James Lagoe?
13  A   I don't think so, it's RJ, James.  No, it's Richard.

14  Q   Richard James Lagoe?
15  A   Richard -- I'm not sure about his middle name, but it's

16   Richard Lagoe.
17       MR. POWELL: I have no further questions on Voir Dire.

18       JUDGE ROSAS: You object?
19       MR. POWELL: I object on the basis --
20       JUDGE ROSAS: Okay.  The objection is overruled.  As

21   counsel indicates you can stress that on cross-examination.

22   And the weight, if any, that should be given.
23       MS. ROBERTS: GC-85 is in?
24       (General Counsel's 85 received.)
25       JUDGE ROSAS: By the way, I already had a Joseph Drews
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 1   listed at 85, GC-85, is that correct?
 2       MS. ROBERTS: No, we have Drews listed as 128.

 3       JUDGE ROSAS: Okay.
 4       CONTINUED DIRECT EXAMINATION
 5       BY MS. ROBERTS: 
 6  Q   Now, Mr. Abare, who is Joseph Drew -- Drews, Joseph Drews?

 7  A   Joseph Drews is a TL3 operation in the cold mill an "B"

 8   shift.
 9  Q   And at any point in time did you have -- during your

10   organizing efforts, any communication with Mr. Drews?

11  A   Yes.
12  Q   And did you have any communications with respect to the

13   organizing effort?
14  A   Yes.
15  Q   And what, if any, discussions did you have?
16  A   I asked him if he wanted to sign a union authorization

17   card.
18  Q   And do you recall the context of that question posed to

19   Mr. Drews?
20  A   Sure, yes.
21  Q   Where were you?
22  A   We were in the cold mill cafeteria.
23       (General Counsel's 128 marked.)
24       MS. ROBERTS: I have marked for identification General

25   Counsel's Exhibit 128.
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 1       BY MS. ROBERTS: 
 2  Q   Can you identify that document for me?
 3  A   Yes.
 4  Q   What is it?
 5  A   It is Joseph Drews union authorization card.
 6  Q   And, Mr. Abare, did you witness Mr. Drews sign what's been

 7   marked as GC-128?
 8  A   Yes.
 9  Q   And when did you witness that?
10  A   12/31/13.
11       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

12   128 into evidence.
13       MR. POWELL: No objection.
14       JUDGE ROSAS: General Counsel's 128 is received.

15       (General Counsel's 128 received.)
16       BY MS. ROBERTS: 
17  Q   Do you know a Robert Kunelius?
18  A   Yes.
19  Q   Who is Mr. Kunelius?
20  A   Kunelius, Robert Kunelius is a 72 inch mill operator on

21   "A" shift.
22  Q   And regarding Mr. Kunelius at any point in time during the

23   -- your organizing efforts did you have any communication with

24   Mr. Kunelius?
25  A   Yes.
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 1  Q   And what, if any, communication did you have about the

 2   organizing effort?
 3  A   I also asked Bob if he wanted to be represented by the USW

 4   and wanted to sign a union authorization card.
 5  Q   And do you recall where that occurred?
 6  A   Yes.
 7  Q   Where was that?
 8  A   In the locker room, cold mill locker room.
 9       (General Counsel's 116 marked.)
10       MS. ROBERTS: I have marked for identification General

11   Counsel Exhibit 116.
12       BY MS. ROBERTS: 
13  Q   Can you identify the document for me?
14  A   Yes.
15  Q   What is it?
16  A   That is Bob Kunelius's union authorization card.

17  Q   And did you witness Mr. Kunelius sign what's been marked

18   as GC-116?
19  A   Yes.
20  Q   And did you witness it on the date -- when did you witness

21   the card signed?
22  A   12/21/13.
23  Q   Okay.
24       MS. ROBERTS: I'd like to offer into evidence General

25   Counsel's Exhibit 116.
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 1       MR. POWELL: No objection.
 2       JUDGE ROSAS: General Counsel's 116 is received.

 3       (General Counsel's 116 received.)
 4       BY MS. ROBERTS: 
 5  Q   Do you know an Arthur Webb?
 6  A   Yes.
 7  Q   Who is Mr. Webb?
 8  A   Art Webb is a 72 inch mill operator on the -- in the cold

 9   mill.
10  Q   And during the -- your organizing efforts did you have any

11   communication with Mr. Webb regarding the union?

12  A   Yes.
13  Q   And what, if any, communication did you have?

14  A   I asked Art if he wanted to sign the union authorization

15   card.
16  Q   And do you recall where you were when you -- did he sign a

17   card?
18  A   Yes, he did.
19  Q   And do you recall where you were?
20  A   Yes.
21  Q   And where was that?
22  A   Art was -- Art and I were in the cold mill cafeteria/S1

23   room, we were in -- on the computer.
24  Q   Okay.
25       (General Counsel's 122 marked.)
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 1       MS. ROBERTS: I have marked for identification General

 2   Counsel's Exhibit 122.
 3       BY MS. ROBERTS: 
 4  Q   Can you identify that exhibit?
 5  A   Yes.
 6  Q   What is it?
 7  A   That is a union authorization card.
 8  Q   Any particular one?
 9  A   For Art Webb.
10  Q   And, Mr. Abare, were you present with Mr. Webb signed

11   what's been marked as General Counsel's Exhibit 122?

12  A   Yes.
13  Q   And do you recall when that occurred?
14  A   Yes.
15  Q   When was it?
16  A   12/26/13.
17  Q   Okay.
18       MS. ROBERTS: I'd like to offer into evidence General

19   Counsel's Exhibit 122.
20       MR. POWELL: Voir Dire, please?  And I apologize that I

21   might be asking a question that Counsel for General Counsel

22   already asked.  So my apologies.
23       VOIR DIRE
24       BY MR. POWELL: 
25  Q   Where was this card signed?
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 1  A   This card was signed in the cold mill cafeteria/S1 room,

 2   conference room.
 3       MR. POWELL: No objection.
 4       JUDGE ROSAS: General Counsel's 122 is received in

 5   evidence.
 6       (General Counsel's 122 received.)
 7       CONTINUED DIRECT EXAMINATION
 8       BY MS. ROBERTS: 
 9  Q   Who is Shaun Barlow?
10  A   Shaun Barlow is a 72 inch crane operator.  I'm sorry, 72

11   inch mill operator.
12       MR. POWELL: I'm just going to note a continuing objection

13   if I may.  The Witness has already testified to the cards that

14   he initialed.  He has already had his recollection refreshed

15   through examination of his affidavits and the questions that

16   are now coming with respect to these remaining cards are purely

17   leading questions because it's obvious for the purpose of the

18   questions and why they're being asked.
19       JUDGE ROSAS: Your Honor.  Well these are all initialed?

20       MS. ROBERTS: Can I respond?
21       MR. POWELL: No, they're not initialed at all.

22       JUDGE ROSAS: They're not initialed?
23       MS. ROBERTS: Can I respond to that?
24       JUDGE ROSAS: Go ahead.
25       MS. ROBERTS: The questions about the individuals are not
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 1   leading, they have not been leading.  He's been testifying

 2   independently who they are, where they work, whether or not he

 3   recalls the signed and where.  So the individual -- I mean to

 4   the extent he gives details as to the context authenticates the

 5   card itself that is what it purports to be once he gets faced

 6   with the cards.
 7   So and I would like to note, Respondent has not objected

 8   throughout on this, this is the first time relative to the

 9   cards that has been admitted into evidence over -- with no

10   objection.
11       MR. POWELL: The ones that are admitted into evidence are

12   into evidence.  I obviously didn't object to those.
13       MS. ROBERTS: Okay.  So I just wanted to clarify his

14   initial statement or what he prefaced his objection --

15       MR. POWELL: I'm not doing a retroactive objection.

16       MS. ROBERTS: Okay.
17       JUDGE ROSAS: Well, then really oblivious to what both of

18   you are focusing on at the moment.  I thought that you were

19   going to exhaust his recollection.  You were then going to

20   refresh it, and based upon that, to the extent to which it

21   could be refreshed, to the extent that there were names in that

22   -- or those documents, you were then going to show him those

23   cards.
24       MS. ROBERTS: And we --
25       JUDGE ROSAS: You've done that?
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 1  the moment, but you see, the problem I have is that this last

 2  provision of 803(5) is disjointed.
 3  If you read it, it starts by saying, “If admitted.”
 4  What’s admitted?  It’s referring to the document, right?  If

 5  admitted.
 6      MS. ROBERTS: Right.
 7      JUDGE ROSAS: But then it provides kind of like the

 8  standard for how to decide whether to admit it after the fact

 9  it says, “If admitted the memorandum or record may be read into

10  evidence, but may not itself be received as an exhibit unless

11  offered by an adverse party.”
12  So -- and let me just say what we have to go back to is

13  the notion at the outset of this discussion yesterday, which

14  was that at this point I had -- I was pretty much at the limit

15  of what I would, you know, feel comfortable seeing go into

16  evidence based on the suggestiveness at that point after

17  repeated attempts to refresh recollection with Jencks

18  affidavits and repeated questions to the witness to see if he

19  could remember any more names.
20  And, you know, it’s all evident.  I’ve made a note of that

21  and -- but it’s, you know, then we all decided that his Jencks

22  affidavit was his -- you know, his past recollection recorded

23  and none of which, of course, from that can be read by the

24  General Counsel.  It could be read by, you know, as prior

25  inconsistent statements perhaps or admissions or, you know, by
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 1  the witness, prior consistent statements.
 2  And then the General Counsel might have an opportunity to

 3  read contextual portions of it.  I mean that’s how we generally

 4  deal with Jencks affidavits, but they in and of themselves

 5  cannot go into evidence.  They’re not -- you know, they don’t

 6  go in as business records.
 7  They’re not generally received and it’s probably for this

 8  very reason under 803(5) admissible by the General Counsel in

 9  the first instance.  But the notion that they would serve as

10  the past recollection recorded of this witness as a basis upon

11  which to receive the authorization card and I’m still troubled

12  by it.
13  What I’m wondering -- what I’m wondering at the moment is

14  whether to exclude it subject to further consideration or to

15  receive it and then have it stricken later on.  I’m trying to

16  figure out what’s less prejudicial, what’s more practicable.

17      MS. ROBERTS: May I propose?
18      JUDGE ROSAS: Sure.
19      MS. ROBERTS: I mean we do have the option of withdrawing

20  the remaining or the ones that Your Honor seems to be

21  contemplating -- may have some doubt about at this point, not

22  to say you’re pre-judging it, and as an alternative obtain the

23  subpoenaed records with the web signature and request that Your

24  Honor authenticate the cards based on the web signature on the

25  employment documents and the document --
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 1      JUDGE ROSAS: That’s up to you.  All I’m dealing --

 2      MS. ROBERTS: I’m just saying those are options as well

 3  as potentially calling an expert so these --
 4      JUDGE ROSAS: That’s an option.
 5      MS. ROBERTS: Absolutely.
 6      JUDGE ROSAS: You can try that.  I’m just telling you

 7  where I’m at at the moment.
 8      MS. ROBERTS: Okay.
 9      JUDGE ROSAS: So --
10      MS. ROBERTS: Well, given where you are at the moment --

11      JUDGE ROSAS: -- the only consideration is if we don’t

12  deal with it is it going to be prejudicial to you?  Is it going

13  to cause people to be recalled?
14      MS. ROBERTS: Well, absolutely.  At this point in time --

15      JUDGE ROSAS: He would have to be recalled.

16      MS. ROBERTS: At this point in time we are prejudiced by

17  the fact that we don’t have subpoenaed records.
18      MR. POWELL: May I address that point?
19      JUDGE ROSAS: Let me see what they suggest.  Hold on.

20      MS. ROBERTS: Okay.
21      MR. POWELL: With respect to the subpoenaed records what

22  we agreed to, I believe, in response to that particular

23  subpoena was that we would produce documents with signatures.

24  To the extent that there were cards that were otherwise not

25  authenticated that we would wait to see what the universe was
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 1  so that we didn’t have to go out and get 360 some sig -- you

 2  know, pieces of paper, that we would see where we ended up

 3  after the authentication process that Counsel for General

 4  Counsel was going to go through with its witnesses.

 5  We still don’t have an objection to that.  I don’t have a

 6  problem with, you know, turning those documents over to the

 7  extent that there are cards that are not properly authenticated

 8  through witness testimony as with these four.
 9  And then what Counsel for General Counsel decides to do

10  with those documents once we produce them is up to Counsel for

11  General Counsel.
12      JUDGE ROSAS: Okay.
13      MS. LESLIE: Your Honor, to the extent that Respondent

14  may be -- and my recollection is similar to what you portrayed,

15  but given this latest instance, we would respectfully request

16  having the documents with the right signatures as soon as you

17  could provide them.
18      MR. POWELL: But we don’t know what cards are left to --

19  I mean you can authenticate cards through your witnesses.

20      MS. ROBERTS: So given --
21      MR. POWELL: We don’t need to --
22      MS. ROBERTS: Well, to the extent that we object to this

23  method of authentication that is being required in this

24  contest.  I think it’s beyond the scope of the low threshold

25  for authenticating.  It goes into the realm of
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 1  Q.   Mr. Abare, did you give an affidavit during the

 2    investigation of this case?
 3  A.   Yes.
 4  Q.   And as previously marked, you have marked for

 5    identification the General Counsel’s Exhibit A.  Can you

 6    identify this document?
 7  A.   Yes.
 8  Q.   What is it?
 9  A.   It’s an affidavit of Board charges that were preferred, a

10    meeting --
11  Q.   Is that your signature at the end of that document?

12  A.   Yes.
13  Q.   And when is it dated?
14  A.   3/13/14.
15  Q.   And did you give more than one affidavit in this

16    proceeding?
17  A.   Yes.
18  Q.   Is that marked for identification as General Counsel’s

19    Exhibit B?  Mr. Abare, can you identify this document?

20  A.   Yes.
21  Q.   What is it?
22  A.   It’s another affidavit that was added on to the other one.

23  Q.   And what’s it dated?
24  A.   3/27/14.
25  Q.   And as you look to the last paragraph on Page 4, can you
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 1    take a moment?
 2        MS. ROBERTS: Can we go off the record?
 3        JUDGE ROSAS: Okay.
 4        MS. ROBERTS: Thank you.  I need a moment.

 5        (Whereupon, there was a pause off the record.)

 6        JUDGE ROSAS: Back on.
 7        MS. ROBERTS: We have provided the witness General

 8    Counsel Exhibit A.
 9        BY MS. ROBERTS: 
10  Q.   Mr. Abare, do you see the name of Shaun Barlow, Paragraph

11    20?
12  A.   Yes.
13  Q.   And also the name of Arnold King?
14  A.   Yes.
15  Q.   And the name of Rick McDermott?
16  A.   Yes.
17  Q.   I’d like to retrieve that back from you.
18        MS. ROBERTS: Now General Counsel Exhibit D is before the

19    witness.
20        BY MS. ROBERTS: 
21  Q.   I’m focusing your attention on Page 2, Paragraph 4.  Do

22    you see the individual Charles Potter?
23  A.   Yes.
24  Q.   I’m retrieving it.   Now, Mr. Abare, do you recall who is

25    Charles Potter?
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 1  A.   Charles, Chuck Potter, Charles Potter is an 88 inch mill

 2    operator in the --
 3  Q.   You previously testified about your occupation and your

 4    organizing efforts.  During that time did you have any

 5    conversation with Mr. Potter concerning the organizing drive?

 6  A.   Yes, many.
 7  Q.   Do you recall what those conversations relative to the

 8    organizing drive were?
 9  A.   Yes.
10  Q.   Did there come a point in time when you requested Mr.

11    Potter do anything in support of that organizing effort?

12  A.   Yes.
13  Q.   And what did you do?
14  A.   I asked Chuck to sign the Union authorization card.

15  Q.   Now marked for identification General Counsel 86.  Can you

16    identify that document?  Can you identify that document for me?

17        (General Counsel’s Exhibit 86 identified.)
18  A.   Yes.
19  Q.   What is it?
20  A.   It is Chuck -- Charles Potter’s Union authorization card.

21  Q.   And did you witness Mr. Potter sign that card?

22  A.   Yes.
23  Q.   And when did you witness that?
24  A.   I witnessed Chuck sign this card in the presence of

25    another individual.
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 1  Q.   When is the question?
 2  A.   Oh, I’m sorry.  1/8/14.
 3        MS. ROBERTS: I’d like to offer General Counsel 86 into

 4    evidence.
 5        MR. POWELL: The Respondent objects.
 6        JUDGE ROSAS: It’s understood.
 7        MR. POWELL: Just one question.
 8    
 9        VOIR DIRE EXAMINATION
10        BY MR. POWELL: 
11  Q.   You mentioned he signed it in the presence of another

12    individual.
13  A.   Robert Porter.
14        MR. POWELL: We object from the basis of our previous

15    objections and we don’t think that the witness’ past recorded

16    recollection and his authentication was appropriate according

17    to the Judge’s ruling.
18        JUDGE ROSAS: Okay.  And it’s understood in the questions

19    that you are asking, counsel, that the names that he recited

20    from the Jencks affidavits were in the context of statements

21    indicating that he received the cards from them?
22        MS. ROBERTS: That's correct.
23        JUDGE ROSAS: Okay.  Do you have any dispute that that’s

24    the context in which lies in his Jencks affidavit?
25        MR. POWELL: That’s up to them to put into the record,
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 1    Your Honor.
 2        JUDGE ROSAS: Okay.  So I need that clarified because I

 3    just heard you have him identify the names in the Jencks

 4    affidavits.
 5        MS. ROBERTS: That’s correct, to refresh his recollection

 6    of the name.
 7        MR. LARKIN: Hold on.  His recollection was already

 8    refreshed several times yesterday.  These are the people he

 9    failed to remember.
10        JUDGE ROSAS: That's correct.
11        MR. LARKIN: So at this point the way to do this is --

12        MR. POWELL: It’s up to them to do it.  The Judge has

13    already told them how
14        MR. LARKIN: It’s past recollection recorded.  That’s the

15    basis on which the reference we just detailed that context in

16    the record.
17        MS. ROBERTS: All right.  I’d like to just note for the

18    record Mr. Abare’s prior affidavit, Jencks statement in which

19    Paragraph 4, Page 2, in which he states I have been shown the

20    authorization cards for Mike Deno, Joseph Drews, Scott

21    Grimshaw, James Prey, particularly this individual Charles

22    Potter.  I found that I witnessed them sign their names to the

23    cards and the dates specified on the cards.  That’s dated March

24    27, 2014 -- March 27, 2014 affidavit.
25        JUDGE ROSAS: Is that it?
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 1        MS. ROBERTS: No, there’s another affidavit that I’m

 2    going to read, which is Mr. Abare’s affidavit dated March 13,

 3    2014, which states, I have been show the cards and signatures

 4    of Arnold King among others -- I’m stating this as I’m not

 5    holding, but there have been others that have been previously

 6    identified and are in the record -- and then he affirmed that

 7    the employees signed their cards in his presence on the date

 8    shown on the cards.
 9        JUDGE ROSAS: So that’s the foundation for all the

10    remaining cards that you’re going to be introducing?

11        MS. ROBERTS: That's correct.
12        JUDGE ROSAS: Okay.
13        JUDGE ROSAS: Is there anything else you want to add to

14    your objection?
15        MR. POWELL: Yes.
16        JUDGE ROSAS: That you haven’t already --

17        MR. POWELL: Yes.  His past recorded recollection has now

18    been read into the record.  On that basis, I think your ruling

19    is that you’ll receive the cards in evidence.  Not only is

20    there no need, but it is inappropriate at this point to show

21    him the cards.
22    He’s already failed to recall the circumstances of the

23    card --
24        MS. ROBERTS: Object, that’s not the case.

25        JUDGE ROSAS: Let him -- he has to finish.
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 1        MR. POWELL: Hold on.  His recollection was refreshed

 2    yesterday.  He failed to recall these cards.
 3        JUDGE ROSAS: That's correct.
 4        MR. POWELL: As a consequence his recorded recollection

 5    has now been read into the record.  Your ruling is that on the

 6    basis of that recorded recollection you will receive those

 7    cards.  There was no need and it is inappropriate to now put

 8    the cards in front of him because his recorded recollection has

 9    been read into the record.
10        JUDGE ROSAS: Well --
11        MR. POWELL: We object to the admission of the cards on -

12    - using this process, but doing this is the starting point for

13    this whole exercise, not the ending point.
14        JUDGE ROSAS: Okay.  I think as a practical matter had he

15    been shown the document and had his past recollection recorded

16    read either to himself or on the record, I don't think that

17    mattered because you would have had an opportunity to see that

18    statement and you still have an opportunity to cross examine

19    him with respect to that statement.
20    Again, whether this is all an exercise in futility, I
21    haven’t decided yet.  This is being conditionally received

22    these exhibits and they’re subject to a motion to strike I

23    anticipate.  So that’s all clear, that’s all clear.
24    Whether he would have read it to himself or whether he reads it

25    to the record it’s -- the evidence is not, as far as I’m
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 1    concerned, the Jencks affidavit, but it’s the whole procedural

 2    question of the Jencks affidavit being used as past

 3    recollection recorded in order to provide a foundation for the

 4    receipt of these authorization cards that he otherwise, after

 5    having had his past recollection refreshed failed to mention

 6    those individuals as ones whom he received cards from.

 7    And it’s only through his past recollection recorded at

 8    the moment that they have been received.  Okay?  So that is the

 9    sole basis for their admissibility.
10    You’re offering them at this time, correct?
11        MS. ROBERTS: I’m not certain I’m clear as to why I can’t

12    question the witness about --
13        JUDGE ROSAS: Do you want to ask him some more questions?

14    Go ahead.
15        MS. ROBERTS: Yes, concerning --
16        MR. LARKIN: Before she does --
17        JUDGE ROSAS: Go ahead.
18        MR. LARKIN: -- our original objection to this

19    methodology was that it was a leading way to introduce this

20    evidence so we’re right back there now.  Giving him the card,

21    we objected originally and, you know, we would renew our

22    objection to this methodology as a leading way in which to

23    elicit authentication testimony from him.
24        JUDGE ROSAS: Yes, it absolutely is.  It’s the only way

25    at this point.  That’s understood, that’s understood.
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 1    Now, what else do you want to ask him?
 2        MS. ROBERTS: About the individuals.
 3        JUDGE ROSAS: Okay, well --
 4        MS. ROBERTS: The name has been refreshed but --

 5        JUDGE ROSAS: Okay, go ahead.
 6        MR. LARKIN: It’s not been refreshed.
 7        MR. POWELL: It’s not been refreshed.
 8        JUDGE ROSAS: They’re going to be received into evidence.

 9        (General Counsel’s Exhibit 86 received.)
10        JUDGE ROSAS: Now, if you’re going to read from the cards

11    or --
12        MS. ROBERTS: I’m not.
13        JUDGE ROSAS: -- from the evidence -- okay, go ahead.

14        BY MS. ROBERTS: 
15  Q.   Mr. Abare, who’s Rick McDermott?
16  A.   Rick McDermott is a technician on dayshift who has been

17    just recently put on shift to backfill an opening for

18    electricians on D shift.
19  Q.   What department is he in?
20  A.   Whole milk.
21  Q.   And you testified about your efforts in the organizing

22    drive.  During that time did you have any conversations with

23    Mr. McDermott?
24  A.   Yes.
25  Q.   Can you tell us what, if anything, you did relative to his
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 1    supporting the organizing drive?
 2  A.   I asked him to sign a Union authorization card.

 3        MS. ROBERTS: Can I have marked for identification

 4    General Counsel’s Exhibit 112?
 5        (General Counsel’s Exhibit 112 identified.)
 6        BY MS. ROBERTS: 
 7  Q.   Can you identify that for me?
 8  A.   Yes.
 9  Q.   What is it?
10  A.   It is Rick McDermott’s authorization card.
11  Q.   And Mr. Abare, were you present when he signed that card?

12  A.   Yes.
13  Q.   And did you witness Mr. McDermott sign the card?

14  A.   Yes, I did.  We were in the BJ’s parking lot in North

15    Syracuse.
16  Q.   And do you recall when that occurred?
17  A.   Yes, just before Christmas, the 23rd, 12/23/13.

18        MS. ROBERTS: I’d like to offer into evidence General

19    Counsel’s Exhibit 12, 112.
20        JUDGE ROSAS: That’s over objection for the reasons

21    previously stated.
22        MR. POWELL: Correct, Your Honor.
23        JUDGE ROSAS: All of the above.
24        MR. POWELL: Same objection, yes.
25        JUDGE ROSAS: Okay.  And conditionally the objection is
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 1    overruled and the document is, as I indicated, conditionally

 2    received.
 3        (General Counsel’s Exhibit 112 received.)
 4        BY MS. ROBERTS: 
 5  Q.   Who’s Arnold King?
 6  A.   Arnold King is a furnace metal operator on B shift in the

 7    cold mill.
 8  Q.   And during your efforts with the organizing drive did you

 9    have any conversations with Mr. King?
10  A.   Yes.
11  Q.   And what, if anything, did you communicate or talk to Mr.

12    King about relative to the organizing?
13  A.   I asked him as well if he wanted to sign any Union

14    authorization card.
15        MS. ROBERTS: Can I have marked for identification

16    General Counsel’s Exhibit 115.  Can you identify that for me?

17        (General Counsel’s Exhibit 115 identified.)
18  A.   Yes.
19  Q.   What is it?
20  A.   That is Arnie King’s, Arnold King’s Union authorization

21    card.
22  Q.   And do you recall when Mr. King -- did you witness Mr.

23    King sign that card?
24  A.   Yes.
25  Q.   And do you recall when that was?
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 1  A.   Yes.
 2  Q.   When was that?
 3  A.   It was shortly -- it was right after Christmas.  We were

 4    in -- it was shortly after Christmas, after the Christmas

 5    break.
 6        MS. ROBERTS: I’d like to offer into evidence General

 7    Counsel’s Exhibit 115.  Is that the number on there?

 8        THE WITNESS: Yes.
 9        JUDGE ROSAS: Thank you, 115.
10        MR. POWELL: Same objections.
11        JUDGE ROSAS: For the reasons previously stated the

12    objection’s overruled and General Counsel’s 115 is received.

13        (General Counsel’s Exhibit 115 received.)
14        BY MS. ROBERTS: 
15  Q.   Mr. Abare, who’s Shaun Barlow?
16  A.   Shaun Barlow is a mill operator on the 72 inch mill in the

17    cold mill.
18  Q.   And during your efforts in the organizing drive did you

19    discuss anything with Mr. Barlow regarding that drive?

20  A.   Yes.
21  Q.   And what, if anything, did you discuss?
22  A.   I asked him if he wanted to sign a Union authorization

23    card.
24  Q.   And do you recall whether or not he in fact signed one in

25    response to your request?
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 1  A.   Yes.
 2        MS. ROBERTS: I’ll have marked for identification General

 3    Counsel’s Exhibit 129.  Can you identify that for me?

 4        (General Counsel’s Exhibit 129 identified.)
 5  A.   Yes.
 6  Q.   What is it?
 7  A.   That is Shaun Barlow’s Union authorization card.

 8  Q.   Did you witness Mr. Barlow sign that card?
 9  A.   Yes.
10  Q.   Do you recall when?
11  A.   Yes, 12/21/13.
12        MS. ROBERTS: I’d like to offer into evidence General

13    Counsel’s Exhibit 29.
14        MR. POWELL: Same objection.
15        JUDGE ROSAS: For the reasons previously stated, the

16    objection’s overruled and General Counsel -- you said 29?

17        MS. ROBERTS: 129.  Sorry.
18        JUDGE ROSAS: 129 is received in evidence.

19        (General Counsel’s Exhibit 129 received.)
20    Are we past this chapter now with the cards?  We’re moving

21    on?
22        MS. ROBERTS: With my reserving the right to an

23    alternative method to authenticate the cards.
24        JUDGE ROSAS: And we’re going into a new interesting part

25    of the case?

Page 436

 1        MS. ROBERTS: Yes, Your Honor.
 2        JUDGE ROSAS: All right.
 3        BY MS. ROBERTS: 
 4  Q.   Now, Mr. Abare, in addition to obtaining authorization

 5    cards for employees, what else did you do to assist the Union’s

 6    organizing effort?
 7  A.   We handed out pamphlets, flyers.  We had stickers,

 8    information packets that were available and posted information

 9    as to when the meetings were going to be held.
10        MS. ROBERTS: I’d mark for identification General

11    Counsel’s Exhibit 29.
12        BY MS. ROBERTS: 
13  Q.   Can you check and see if that’s in your file?  It’s a 13

14    page document.
15        MR. LARKIN: What was the exhibit number?

16        MS. ROBERTS: 29.
17  A.   I don’t have it.
18        MS. ROBERTS: Can we go off the record to get that for

19    him?
20        JUDGE ROSAS: Sure.  Yeah, the last one we leaped from 28

21    to 68.
22        (Off the record.)
23        JUDGE ROSAS: On the record.
24        BY MS. ROBERTS: 
25  Q.   Mr. Abare, can you identify what’s been marked as General
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 1    Counsel Exhibit 29?
 2  A.   Yes.
 3  Q.   What is it?
 4  A.   This is a sheet of Union Yes stickers that were

 5    distributed for people, employees to wear.
 6  Q.   Now, you’re referring to Page 1?
 7  A.   Yes.
 8  Q.   And although it’s a photocopy is it your testimony that

 9    they are -- what type of shape are they?
10  A.   They’re round stickers.  They’re about one and a half by

11    one and a half circumference probably.
12  Q.   And what, if anything, did you do with these stickers

13    identified in General Counsel’s Exhibit 29?
14  A.   These stickers were given to various employees that were

15    in support of the Union and handed to other supporters to hand

16    out to other employees to wear.
17  Q.   And did you, in fact, hand those out to employees and to

18    support -- to employees to distribute to other employees?

19  A.   Yes.
20  Q.   I’d like to focus your attention to Page 2 of General

21    Counsel’s Exhibit 29.  Can you just describe for us what type

22    of item this is, Page 2?
23  A.   Page 2 is the front page of a pamphlet that was given to

24    us by the USW.  It’s a three page foldout, I believe.

25  Q.   Can you identify for us within General Counsel’s Exhibit
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 1    29 what other items are contained in that pamphlet?

 2  A.   Yes.  Page 3, I believe, was the backside of it and Page 4

 3    was the middle section of it.
 4  Q.   Now, if I could direct your attention to the lower right

 5    corner of Page 2 of the exhibit?
 6  A.   Yes.
 7  Q.   Is that your writing?
 8  A.   Yes, it is.
 9  Q.   And what is it?
10  A.   That was the date that I first put this pamphlet out.

11  Q.   Could you tell us what that date is?
12  A.   It’s 1/7/13.
13  Q.   And is that the date you put this flyer out?
14  A.   No, I actually put it out 1/7/14.
15  Q.   And can you tell us where you put this out?
16  A.   Yes.  I hung these pamphlets on our community board going

17    to the cold mill.  They were also put on tables and --

18  Q.   Where are the tables?
19  A.   In the cold mill cafeteria.
20  Q.   And when you say the -- what is the community board?

21  A.   The community board is a cork board that we have available

22    to us to hang various items if we’re selling something, if

23    people are looking for something, or there’s business cards on

24    it, there’s benefits for various reasons on the board.

25  Q.   And do you know whether or not there’s any restrictions on
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 1    what can be placed on the community board?
 2  A.   No.
 3  Q.   And can you give us some examples of what, if any, items

 4    they might have seen?
 5  A.   Sure.  There’s been flyers up for spaghetti dinners,

 6    benefits for individuals that have sick family members, people

 7    selling motorcycles, cars, refrigerators, computers, whatever.

 8  Q.   Now and where is the cold mill bulletin board?   Where’s

 9    the bulletin board that you’ve posted this item, Page 2?

10  A.   The bulletin board’s located on the -- it would be the

11    north wall walking into our locker room.
12  Q.   And what locker room is that?
13  A.   The cold mill locker room.
14  Q.   Now, you testified that you put them on tables.  Where

15    were those tables located?
16  A.   Immediately to the right is our cold mill cafeteria and

17    the tables are located in the cafeteria, as well as the break

18    room, conference room, mess one room, whatever they -- however

19    they call it.
20  Q.   Now, was that the only thing you did with the items

21    identified in GC-29?
22  A.   No.  I handed all these items out to individuals that were

23    signing authorization cards.  And also gave them to other

24    employees to hand out to other employees in the locker room.

25  Q.   And is it that you -- I know we talked about the date
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 1    that’s represented in the bottom page of -- Page 2 of GC-29.

 2    Was it a standard practice to date the documents?

 3  A.   Some documents got dated and some didn’t.  And this one

 4    was the first one that I had put on the tables, so I dated it.

 5  Q.   And if you could just take a moment to scroll through the

 6    remaining items in General Counsel’s Exhibit 29, what if

 7    anything did you do with those items -- the remaining items?

 8  A.   The remaining items were also posted on the community

 9    board, the cork board, handed out to employees at various

10    locations such as the cafeteria, the locker room.
11  Q.   And besides the posting did you do anything else with

12    these items?
13  A.   No, they were handed out and they were distributed to

14    other -- other supporters to -- for them to distribute.

15        MS. ROBERTS: I’d like to offer into evidence General

16    Counsel’s Exhibit 29.
17        MR. POWELL: No objection.
18        JUDGE ROSAS: General Counsel’s 29 is received.

19        (General Counsel’s Exhibit 29 received.)
20        BY MS. ROBERTS: 
21  Q.   I’d like to direct your attention to mid-February.  Did

22    you attend any mandatory meetings during that time?

23  A.   Yes.
24  Q.   And can you tell us what the subject of those meetings

25    were?
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 1  A.   The mandatory meetings in mid-February was a meeting that

 2    was put together by management.
 3  Q.   And how were you notified of that meeting?
 4  A.   We were notified by company e-mail.
 5        MS. ROBERTS: I’d like to mark for identification General

 6    Counsel’s Exhibit 18.
 7        (General Counsel’s Exhibit 18 identified.)
 8  By MS. ROBERTS:
 9  Q.   It is a two-page document.
10  A.   Yes.
11  Q.   Can you identify General Counsel’s Exhibit 18 for me?

12  A.   That is the e-mail that was sent throughout the plant for

13    the mandatory meeting.
14  Q.   And Mr. Abare, is that your e-mail address on it?

15  A.   Yes.
16  Q.   Is that your work or personal e-mail?
17  A.   The top one is my work e-mail and the bottom one is my

18    personal e-mail.
19  Q.   Now, the document itself identifies several dates of these

20    meetings.  Did you attend one of these meetings?

21  A.   Yes.
22  Q.   And which one was that?
23  A.   I attended the Tuesday, 5:30 p.m.
24  Q.   On February 18?
25  A.   Yes.
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 1  Q.   And where was the meeting held?
 2  A.   The meeting was held in the main cafeteria at the plant.

 3  Q.   Now, is this cafeteria the same as the one you previously

 4    testified about in the cold mill?
 5  A.   No.
 6  Q.   Where is the main cafeteria located?
 7  A.   The main cafeteria is located right behind the Admin

 8    Building in the center of the three manufacturing units.

 9  Q.   And can you describe for us what has been approximatized

10    as this particular cafeteria?
11  A.   the cafeteria is 60 by 80 and then there’s like another

12    room partitioned.  They have a temporary barricade wall that

13    can separate.
14  Q.   And was the barricade there during the meeting?

15  A.   No, it was open.
16  Q.   So did that expand the size of it?
17  A.   Yes, it added another 30 by 30, 40 by 40 section.

18  Q.   And who was present during this meeting?
19  A.   CEO Phil Martens, Marco Palmeri, Chris Smith, and several

20    other HR personnel.
21  Q.   And did employees attend?
22  A.   Yes.
23  Q.   Can you tell us approximately how many employees?

24  A.   There was approximately a hundred employees.

25  Q.   And can you tell us where the managers were located in the
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 1    to figure some non-hearing time to perhaps -- and you’ll have

 2    an opportunity to work it out when you have heard it.

 3    So then there’s a question of you providing the means by

 4    which we’re going to play it, I guess what, on somebody’s

 5    computer?
 6        MS. LESLIE: Yes, Your Honor.
 7        MR. POWELL: Hopefully we won’t have an issue on

 8    relevancy.  I mean I just -- I mean I just don’t know what’s on

 9    it by looking at it so I can’t tell.
10        MS. ROBERTS: So this may be us.
11        JUDGE ROSAS: I’d prefer it actually be run outside of

12    Court time and then we can go right to the questioning because

13    we don’t need to sit, you know, during a hearing for 45 minutes

14    while it plays.
15        MS. LESLIE: Your Honor, I don’t disagree with you, but

16    on the other hand, given this potential subpoenaing of I-

17    phones, you know, the easy method at that point for us is, of

18    course, just playing it in its entirety during the Court time.

19        JUDGE ROSAS: Why are you going to play it during Court

20    time?
21        MS. LESLIE: In order to have him authenticate that this

22    is -- this is an accurate representation of the meeting, in

23    order for us to just get it entered into evidence in that

24    fashion.
25        JUDGE ROSAS: Okay.  Well, you know, we can -- we can –--
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 1    I guess we would play it during lunch hour.  That’s when we’ll

 2    do it.  We’ll just prune down the lunch hour and we’ll play it

 3    during the lunch hour.  I’m adverse to taking up 45 minutes to

 4    just run something that I’m going to have to review later.

 5    I understand that there’s follow up questions about it,

 6    but unless we’re talking about play, stop, question, play,

 7    stop, question, it makes no sense to play it during hearing

 8    time
 9        MS. LESLIE: Your Honor, I don’t disagree with you.

10        JUDGE ROSAS: Okay
11        MS. ROBERTS: But that might be the avenue we are forced

12    to resort to.
13        JUDGE ROSAS: Okay.
14        MS. ROBERTS: And this may be -- we’re all kind of

15    speculating at this point.
16        JUDGE ROSAS: Yes.
17        MS. ROBERTS: They reserved their right --

18        JUDGE ROSAS: Right.
19        MS. ROBERTS: -- you know, to oppose the exhibit.  You’ve

20    admitted it conditionally upon the reserved right.  I think the

21    same now, if we could focus in on the transcript, we can --

22    again, they have the right to review and object at that time.

23        MR. DUMBACHER: Just with all due respect, I don't think

24    you conditionally admitted it.
25        JUDGE ROSAS: I decided to reserve on it.
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 1        MR. DUMBACHER: Yes.
 2        JUDGE ROSAS: I decided to reserve on it.

 3        MS. ROBERTS: Oh, so you changed your initial ruling?

 4        JUDGE ROSAS: Yeah, because counsel hasn’t looked at it

 5    yet.
 6        MS. ROBERTS: Right.
 7        JUDGE ROSAS: Counsel hasn’t looked at it yet.

 8        MR. POWELL: Your Honor, so then we --
 9        MS. ROBERTS: I’m perfectly willing to reserve my right

10    as well to recall him in the event --
11        JUDGE ROSAS: Sure.
12        MS. ROBERTS: Okay.
13        MR. POWELL: We’ll take whatever approach you want.  I

14    mean if you -- if we need to take a break now to listen to it,

15    we can do that.  If -- I’m perfectly content to do it over the

16    weekend as long as we still get the ability to object later.

17        JUDGE ROSAS: Yeah, yeah.  I mean I think we’re ways off

18    from the cross examination, so right?
19        MS. ROBERTS: Well, to the extent that we don’t --

20    because I’m offering it.  I don’t want to forget because I

21    thought you admitted it conditionally --
22        JUDGE ROSAS: I wasn’t trying to beat it, but I didn’t

23    realize that counsel would potentially have some issues, hadn’t

24    seen it.
25        MS. ROBERTS: But the condition was after being able to
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 1    see it, because I don’t want to later have to offer to admit it

 2    again and, you know, maybe forget because we have a lot of

 3    exhibits here.  I think it’s cleaner if we admit it
 4    conditionally upon Respondent’s right to object to it, which is

 5    fair and we --
 6        JUDGE ROSAS: That’s not happening.  All right, let’s

 7    move on.  Come on.
 8        MS. ROBERTS: I need a two-minute restroom break.  Is

 9    that --
10        JUDGE ROSAS: All right, off the record.
11        (Whereupon, a recess was taken from 9:47 a.m.

12        to 9:53 a.m.)
13        JUDGE ROSAS: On the record.
14        BY MS. ROBERTS: 
15  Q.   Mr. Abare, you testified about being a certified EMT, a

16    training fire Captain, and a crane trainer and a crew leader.

17    Today do you hold those positions?
18  A.   No.
19  Q.   And how did it come to where you no longer hold those

20    various positions?
21  A.   They removed me from crew leader, fire Captain -- or crew

22    leader Fire Department, Emergency Squad and crane trainer for

23    Facebook post.
24  Q.   And when did this occur?
25  A.   March 26th, I believe or 29th.
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 1  Q.   When did the removal from those various positions occur?

 2        JUDGE ROSAS: I’m sorry, hold on one second.  You said

 3    March 26 and 29thh?
 4        THE WITNESS: No, it’s the 29th. I can’t remember the

 5    date of the post.
 6        MR. MANZOLILLO: Your Honor, I object to the question.  I

 7    don't know if Respondent has anybody in the room described as a

 8    witness to what Mr. Abare is testifying to, a witness on their

 9    case?
10        JUDGE ROSAS: Designated parties can be here.

11        MR. MANZOLILLO: Okay, thank you.
12        JUDGE ROSAS: The concern -- I mean everybody else is

13    out.  Designated party’s here.  When designated party can’t be

14    here is when people on their side are testifying to the same

15    events and transactions.
16        MS. ROBERTS: I’ll repeat the question.  Is anybody

17    that’s not designated in the room for Respondent?

18        (Whereupon, counsel conferred.)
19        MS. ROBERTS: Well, we’d request Mr. Quinn leave the room

20    because there will be testimony concerning Mr. Quinn.

21        JUDGE ROSAS: Discuss it among counsel.  Off the record.

22        (Discussion off the record.)
23        JUDGE ROSAS: We’re back on the record.  We’ve had some

24    discussion about who can be in the room and we have some

25    understanding, I think.  Go ahead.
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 1        BY MS. ROBERTS: 
 2  Q.   Mr. Abare, when were you removed from the various

 3    positions that you testified about?
 4  A.   April 11, 2014.
 5  Q.   And prior to April 11 did you meet with anyone from

 6    management regarding possible discipline?
 7  A.   Yes.
 8  Q.   And when was that?
 9  A.   That was April 4th, 2014.
10  Q.   And where did you meet with management?
11  A.   In Greg Dufor’s office.
12  Q.   And who was present during that meeting?
13  A.   Greg Dufor, Andy Quinn and myself.
14  Q.   And what, if anything, were you told during that meeting

15    as to why you were there?
16  A.   I was there because of a Facebook post and it was

17    concerning to them.
18  Q.   And is that what you were told?
19  A.   Yes.
20  Q.   And who told you that?
21  A.   Andy Quinn.
22  Q.   And during this meeting were you presented with any

23    documentation?
24  A.   Yes.
25  Q.   And what was that?
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 1  A.   The Facebook post that was on Facebook was face down on
   
 2  the desk.
   
 3  Q.   And at some point in time were you questioned about the
   
 4  post?
   
 5  A.   Yes.
   
 6  Q.   And what were you asked?
   
 7  A.   I was asked if that was my post.
   
 8       MS. ROBERTS:   I’ve marked for identification General
   
 9  Counsel’s Exhibit 25.
   
10             (General Counsel’s Exhibit 25 identified.)
   
11  BY MS. ROBERTS:
   
12  Q.   Can you identify for us what’s been marked as 25, GC-25?
   
13  A.   Yes, that is my post off of Facebook.
   
14  Q.   And can you tell us what the post contained on it in GC-
   
15  25?  When did you make the post?  Strike the prior question.
   
16  When did you make the post?
   
17  A.   It was March -- it was either -- it was a Saturday.  It
   
18  was -- I can’t remember the date whether it was the 26th or the
      th
19  29 , whatever that Saturday was.
   
20  Q.   Okay.
   
21  A.   I’m sorry.
   
22  Q.   Now, focusing your attention to GC-25, a Saturday at
   
23  10:08, Abare, is that the post that you were confronted about
   
24  during this meeting?
   
25  A.   Yes.

Page 466

 1  Q.   Now, focusing your attention back to the meeting on April

 2    4th what, if anything, was said about company policy?

 3  A.   The concerns were against company policy.  He handed me a

 4    social media policy and when he handed it to me he said you may

 5    not be aware that we have a social media policy.

 6  Q.   And who is the he you’re referring to?
 7  A.   Andy Quinn.
 8        MS. ROBERTS: I’ve marked for identification General

 9    Counsel’s Exhibit 26.
10        (General Counsel’s Exhibit 26 identified.)
11        JUDGE ROSAS: Let’s deal with 25 before you move on.

12    You’re offering that, correct?
13        MS. ROBERTS: I know.  Yes, I’d like to offer Exhibit --

14    General Counsel’s Exhibit 25.
15        JUDGE ROSAS: Any objection?
16        MR. POWELL: No objection.
17        JUDGE ROSAS: General Counsel’s 25 is received.

18        (General Counsel’s Exhibit 25 received.)
19        BY MS. ROBERTS: 
20  Q.   Now, Mr. Abare, can you identify General Counsel’s Exhibit

21    26 for me?  What is it?
22  A.   This is the social media policy that Andy handed me, Andy

23    Quinn handed me in that April 4th meeting.
24  Q.   During this meeting did you have an opportunity to

25    communicate with individuals in the room?
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 1  A.   Yes.
 2  Q.   And what, if anything, did you communicate?
 3  A.   I communicated to him that I was sitting basically on the

 4    -- paying bills, working, talking with my sister who’s in

 5    Arizona.
 6  Q.   And where were you?
 7  A.   I was at home.
 8  Q.   Now, just so I can understand in relation to what were you

 9    telling them in the room?  Was it regarding GC-25?

10  A.   Yes.
11  Q.   Okay.  So you’re explaining some -- I’m trying to

12    understand what you’re testifying about.
13  A.   Yes.
14  Q.   Can you tell us what, if anything, you were explaining?

15  A.   Yes.  I was explaining to them that the frustration of the

16    post when he asked me if it was concerning to that.

17  Q.   And you testified that you were given a copy of GC-26

18    during the meeting.  Is there any item identified, any

19    particular provision of GC-26 that was identified for you

20    during the meeting on April 4th?
21  A.   No.
22        MS. ROBERTS: I’d like to offer into evidence General

23    Counsel’s Exhibit 26.
24        MR. POWELL: No objection.
25        JUDGE ROSAS: General Counsel’s 26 is received in
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 1    evidence.
 2        (General Counsel’s Exhibit 26 received.)
 3        BY MS. ROBERTS: 
 4  Q.   And Mr. Abare, at any point in time were you aware what,

 5    if anything, you did to violate General Counsel’s Exhibit 26?

 6  A.   No.
 7  Q.   And how long did this meeting last?
 8  A.   About ten minutes.
 9  Q.   And how did the meeting conclude?
10  A.   The meeting concluded with Andy explaining to me and

11    telling me that I am -- that I’m a crew leader and that I have

12    -- I have leadership roles with the Fire Department and that

13    this is -- this is concerning to them.
14  Q.   Did you have an opportunity to respond to that?

15  A.   I did.
16  Q.   And what did you respond?
17  A.   I told them that -- basically I apologized for the post

18    and it was put on out of frustration and that if there was

19    anybody or any one party that I could apologize to, if they

20    provided me to whomever I had to apologize to, then I’m more

21    than willing to apologize.
22  Q.   Now, during this meeting was there any other company rule

23    or policy they identified for you?
24  A.   No, just the social media policy.
25  Q.   Now, you previously testified about being demoted.  At
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 1    what point in time did that occur?
 2  A.   That occurred April 11th, the following week.
 3  Q.   So when you met on April 4th was there any indication

 4    whether or not you’d be disciplined?
 5  A.   No.  I asked if -- I asked him that if this was going to -

 6    - if this is something I could lose my job for and he indicated

 7    that it was -- he doesn’t think that it would be anything that

 8    I could lose my job for.  And then there was no other

 9    indication as to what punishment or if there was going to be a

10    punishment handed out.
11  Q.   Well, did you -- during this meeting was there any

12    indication that there would be further discussion about the

13    post, the Facebook post?
14  A.   Yes, yes.
15  Q.   And what was that?
16  A.   Andy told me -- Andy and Greg both told me that Pete

17    Schaftic (Ph.) and Chris Smith are waiting to hear the outcome

18    of this meeting.  They’re very interested in this meeting.

19  Q.   So did you meet again?
20  A.   Not prior to April 11th.
21  Q.   So focusing your attention on April 11 did you meet with

22    someone from management on that day?
23  A.   April 11th, yes.
24  Q.   And who did you meet with?
25  A.   Reported to work, Greg Dufor and Andy Quinn once again.
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 1  Q.   And what happened during that meeting?
 2  A.   During that meeting basically walked in the room and Andy

 3    Quinn was there and Greg Dufor and myself walked across the way

 4    from a previous meeting.  And Andy Quinn was in the office.

 5    And I presented a good morning to Andy and I asked him, I said

 6    are we going to put closure to this?  Obviously something is

 7    going to be happening here.  And he said, yes, have a seat.

 8  Q.   And was there any -- did they reveal to you any change in

 9    your employment during this time?
10  A.   Yes.  Greg spoke up and said it’s what we’ve decided to do

11    is we’re going to remove you from crew leader, we’re going to

12    remove you from the Fire Department, we’re going to remove you

13    from PMS, which is my EMT status, and we’re also going to

14    remove you from crane training and fork truck training.

15    And I explained to Greg that I don’t do fork truck
16    training just the crane training.
17  Q.   And what, if anything, was said about the severity of

18    discipline in this meeting?
19  A.   I asked Greg and Andy both, I made the statement, I said

20    this is pretty abrasive for a post that was put on Facebook

21    that’s basically the only ones that can read it are friends.

22  Q.   And was there any discussion about the length of the

23    demotion, the length of time in which you would be removed from

24    these various positions?
25  A.   Yes.  Andy made a comment and he said that -- he asked me
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 1    if -- you’ve probably got questions and if this was going to be

 2    something forever and he said that depends on how you’re going

 3    to react to this.
 4  Q.   And did he explain what he meant by how you’re going to

 5    react?
 6  A.   He just simply said that, you know, time you may be able

 7    to -- you know, further on down the road, it might not be

 8    forever, but it’s going to depend upon how you react.

 9  Q.   Was it said more than once?
10  A.   Yes, three or four times.
11  Q.   Now, how did the meeting conclude?
12  A.   Greg -- Greg asked me if there was any questions that I

13    had from him and I told him no, I just again told him I would

14    apologize to whomever I had to apologize to.  And that he said,

15    well, now, the ball’s in your court and it depends upon how you

16    react to this.
17  Q.   And how did you react from being demoted?
18  A.   Upon leaving the office -- well, before leaving the office

19    I was to provide my Fire Department keys and Andy told me that

20    because you’re a fireman that you have inside parking pass and

21    to turn the pass in on your way out today the gate.

22    And I agreed.  I told him I had personal keys on my key

23    ring, that I would need to come back and hand them keys back to

24    Greg.  And --
25  Q.   And how did you react to the demotion?
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 1  A.   I was -- I was pissed to say the very least.  I’m sorry.

 2  Q.   Did you do anything in reaction to the demotion?

 3  A.   Yes.
 4  Q.   What did you do?
 5  A.   I contacted Brad, the attorney for the USW.
 6  Q.   And did that result in charges filed on your behalf?

 7  A.   Yes.
 8  Q.   Now Mr. Abare, focusing your attention on General

 9    Counsel’s Exhibit 25, were you working when you sent this post

10    on Facebook?
11  A.   No.
12  Q.   And where were you?
13  A.   I was home on my personal computer.
14  Q.   Now, can you describe for us what you were doing

15    immediately before sending the post, which is identified here

16    in GC-25?
17  A.   I was talking with my --
18        MR. POWELL: Objection, relevance.
19        MS. ROBERTS: Context and background.
20        JUDGE ROSAS: I’ll give a little bit and see.  Not too

21    long.  Go ahead.
22        THE WITNESS: I was talking with my sister on the instant

23    messaging on Facebook.
24        BY MS. ROBERTS: 
25  Q.   And were you doing anything else?
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 1  A.   Yes.
 2  Q.   What were you doing?
 3  A.   I was paying my bills.
 4  Q.   Now, can you tell us who can view your posts on Facebook?

 5  A.   Yes, friends that are invited to interact in conversation

 6    and whatever.  It might be as a privacy conversation with

 7    friends.
 8  Q.   So for those of us that might be less familiar with

 9    Facebook can you tell us how someone will become a friend?

10  A.   You have to either be invited or somebody has to ask you

11    to be their friend.
12  Q.   And if someone asks you to be their friend do you have to

13    do anything else for them to see your post?
14  A.   Yes, you have to accept their friendship.
15  Q.   And if you solicit a request for friendship do they have

16    to do something to respond?
17  A.   Yes, they have to do the same procedure.
18  Q.   And are any of your Facebook friends employees of Novelis?

19  A.   Yes.
20  Q.   Who?  Who are friends?
21        MR. POWELL: Objection.   Well, I mean he’s referring to

22    the document as opposed to answering the question.

23        JUDGE ROSAS: Right.
24        BY MS. ROBERTS: 
25  Q.   Who do you recall?  Who are friends on Facebook?
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 1  A.   I have Mario Martinez, Chris Spencer, Shaun Barlow, Chris

 2    -- I said Chris Spencer, just I had a handful of friends from

 3    there.
 4  Q.   Now, focusing your attention on GC-25 what does it mean --

 5    and if I could focus your attention to what says lights at the

 6    bottom of the post in the middle of the document?

 7    What does that mean?  Can you tell us what that means,

 8    represents?
 9  A.   Yes, yes.
10  Q.   What is it?
11  A.   The like section is where if you put a post then

12    individuals can click at they like and it goes -- logs on your

13    account to that post that they like it.
14  Q.   And can you tell us what the comments mean -- section

15    means?
16  A.   Yes.  The comments is -- works the same way, the little TV

17    screen there and to the left of the comment word, if you click

18    on that then it provides a drop down and you can actually make

19    a comment to the post that’s on that particular subject matter.

20  Q.   And focusing your attention on the second page are the

21    comments reflected in GC-25, the second page?

22  A.   Yes.
23        MR. POWELL: Objection, relevance.
24        JUDGE ROSAS: I’m sorry, I was reading the second page.

25    Can you repeat the question?
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 1        MS. ROBERTS: Oh, can you -- can you -- I don’t remember

 2    where I was exactly, but can you --
 3        JUDGE ROSAS: You don’t remember what it was, counsel

 4    that you’re objecting to?
 5        MR. POWELL: It was asking about are those the comments.

 6        MS. ROBERTS: Okay.  Can you identify the comments?

 7        MR. LARKIN: Can you identify the comments on the page

 8    and I said objection relevance because there’s been no

 9    foundation laid that the company was ever aware of the

10    comments.
11        JUDGE ROSAS: Okay.  Before we get into the substance of

12    the document, it’s not in evidence so we don’t have to deal

13    with whether or not it’s going to go into evidence.  I think he

14    authenticated it.
15        MS. ROBERTS: I think it was already admitted.

16        JUDGE ROSAS: Oh, we already admitted it.  Okay.

17        MR. POWELL: It’s been admitted --
18        JUDGE ROSAS: Okay.  So the objection is that it what

19    speaks for itself?
20        MR. POWELL: Well, the objection in terms of the comments

21    that he received from coworkers is relevant because there’s

22    been no foundation to establish that the company was ever aware

23    of those comments.
24        MS. ROBERTS: I don’t think we need to establish that

25    they were aware of the comments.  They’re relevant generally,
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 1    which is a very low Bar standard to the response of other

 2    employees to the post.
 3        JUDGE ROSAS: Okay.
 4        MS. ROBERTS: So it gives background, it gives context.

 5        JUDGE ROSAS: I need to -- not being one who utilizes

 6    Facebook, I’m not -- you see family members with the stuff, but

 7    I have to ask a couple of questions so we understand the

 8    context of what this document represents.
 9    I understand it’s a copy from the Facebook depiction at

10    some point in time.  My curiosity at this point, I think has to

11    be clarified.  You can find --
12        MS. ROBERTS: I can take a few steps --
13        JUDGE ROSAS: What is that?
14        MS. ROBERTS: I can take a few foundational steps to --

15        JUDGE ROSAS: You know what, why don’t you ask a couple

16    of more questions --
17        MS. ROBERTS: That’s fine.
18        JUDGE ROSAS: -- and then I’ll follow up with what I need

19    to have clarified before I address counsel’s objections.  Go

20    ahead.
21        BY MS. ROBERTS: 
22  Q.   Mr. Abare, focusing your attention back to the April 4th

23    meeting --
24  A.   yes.
25  Q.   -- that you previously testified about, can you identify
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 1    for us what Facebook post was given to you?
 2  A.   Yes.
 3  Q.   Okay.
 4  A.   The Facebook post that was presented to me in Andy Quinn’s

 5    -- or Greg Dufor’s office was this post.
 6        MS. ROBERTS: And I just would like to note for the

 7    record that the witness identified the center portion of GC-25.

 8        JUDGE ROSAS: The first page?
 9        MS. ROBERTS: Just the first page, yes.
10        JUDGE ROSAS: And is it your testimony that you were

11    given Exhibit 25 or another copy of it, you were given this

12    very document by Mr. Quinn?
13        MS. ROBERTS: No, his testimony now as clarified is that

14    he was given the first page only and the center portion post.

15        JUDGE ROSAS: The center portion post?
16        MS. ROBERTS: Yes, Your Honor.  This is the post.  It’s

17    the center, this item here.  It was like e-mailed --
18        JUDGE ROSAS: This block in the middle?
19        MS. ROBERTS: That's correct and that’s the post itself.

20        JUDGE ROSAS: That’s what he was given?

21        MS. ROBERTS: That's correct.
22        MR. POWELL: Sir, if I may, it’s just the portion of GC

23    Exhibit 25 that was given to you by management was the portion

24    from Everett Abare in the center of the page down to no voters,

25    dot, dot, dot on the first page, is that right?
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 1        MS. ROBERTS: That’s not right.
 2        JUDGE ROSAS: Followed by 15 like, 7 comments?

 3        MS. ROBERTS: It included the full post.  The post

 4    includes likes, comments and shares.  That’s an automatic

 5    portion of --
 6        MR. POWELL: In that portion in the square that is --

 7        MS. ROBERTS: So it would have included identifying

 8    others that have liked and commented, a number.

 9        MR. LARKIN: No, it wouldn’t.
10        MS. ROBERTS: I’d like to --
11        MR. LARKIN: That’s not -- that’s assuming facts not in

12    evidence.
13        JUDGE ROSAS: Okay, so we have some question.  Go ahead.

14        MS. ROBERTS: I’d like to mark for identification General

15    Counsel’s Exhibit 25(b).
16        (General Counsel’s Exhibit 25(b) identified.)
17        BY MS. ROBERTS: 
18  Q.   Mr. Abare, can you identify that document for me?

19  A.   Yes.
20  Q.   What is it?
21  A.   That is the post off of my Facebook posting.
22  Q.   Do you know whether or not that was the breadth of the

23    post given to you at the meeting on April 4th?
24  A.   Yes, it was.
25        MS. ROBERTS: I’d like to just note for the record that
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 1    is a subpoenaed document so to that extent I’d like to offer

 2    General Counsel’s Exhibit 25(b) into evidence.
 3        MR. POWELL: Voir dire, please?
 4        THE WITNESS: Sure.
 5        MR. POWELL: Actually, he’s the one that’s got to say it.

 6        (Laughter.)
 7        JUDGE ROSAS: No, actually he’s the one --

 8        VOIR DIRE EXAMINATION
 9        BY MR. POWELL: 
10  Q.   So Mr. Abare --
11  A.   Yes.
12  Q.   -- if I understand your testimony correctly Exhibit 25(b)

13    is the copy of your Facebook post that you received from Mr.

14    Quinn on April 4th, is that correct?
15  A.   That’s not correct, no.  That is the post that was on my

16    Facebook, but they would not give me a copy of the post in the

17    office.
18  Q.   I see.  So where -- okay.
19  A.   This was a screen shot that was sent to the lawyer, the

20    same exact post that they disciplined me for.
21  Q.   Sent to the lawyer?
22  A.   To Brad.
23  Q.   So this document is the document that was produced by

24    Novelis?
25  A.   Okay, that is the post then.
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 1  Q.   So this is the post that Andy Quinn showed you?

 2  A.   Yes.
 3  Q.   During the meeting?
 4  A.   But it was blown up pretty much the whole paper, yes.

 5  Q.   This is the full content of what was before Mr. Quinn when

 6    he was speaking to you on April 4th?
 7  A.   Yes.
 8        MR. POWELL: I have no objection.
 9        JUDGE ROSAS: I should understand all of this before you

10    go on and start objecting and I have no idea what you’re

11    talking about.
12    General Counsel’s 25 is a copy that you made off of your

13    Facebook?  You printed it off your computer?
14        THE WITNESS: Yes.
15        JUDGE ROSAS: Because it was depicted on Facebook?

16        THE WITNESS: Yes.
17        JUDGE ROSAS: Right?  When did you print General

18    Counsel’s 25, the original thereof or another copy of it?

19        THE WITNESS: I honestly don’t know, Your Honor.  It was

20    immediately after the meeting that I had printed it to send to

21    Brad.
22        JUDGE ROSAS: The meeting on April 11th?

23        THE WITNESS: April 11th, yes.
24        JUDGE ROSAS: Okay.  The post had to do with entries on

25    Facebook on either March 26th or March 20th, but this was

Page 481

 1    actually printed from Facebook after the meeting on April 11th,

 2    right?
 3        THE WITNESS: Yes.
 4        JUDGE ROSAS: Okay.  And then when you looked at

 5    something up here under Wonderland at the top of General

 6    Counsel’s 25 and it says 2,270,314 likes does that have to do

 7    with this post or something else?
 8        THE WITNESS: No.  I don’t mean to laugh.  No.

 9        JUDGE ROSAS: Okay.
10        THE WITNESS: That is a different -- that’s a different

11    post and it’s like a scrolling window, if you may.
12        JUDGE ROSAS: Okay.  And when it says within the block in

13    question 15 likes, 7 comments, that’s as of the time that you

14    printed this out?
15        THE WITNESS: Yes.
16        JUDGE ROSAS: So that’s what this represents, that’s all

17    this represented at that point in time after the meeting.  At

18    some point in time after the meeting, you printed this out and

19    that’s what it represents.
20    And then on Page 2 there are comments that counsel

21    objected to as irrelevant.  Are those comments that counsel’s

22    objecting to in response to your post on the first page of the

23    document?
24        THE WITNESS: Yes.
25        JUDGE ROSAS: And then when it has in a black block in
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 1    the upper right-hand corner ten names, what is that, why is

 2    that showing ten names, what is that meant to convey?

 3        THE WITNESS: If I may, the little hand that’s right

 4    here, if you hold -- if you just put over that --
 5        JUDGE ROSAS: Okay.
 6        THE WITNESS: -- where it says 11 likes --
 7        JUDGE ROSAS: Okay.  The count the witness is referring

 8    to where it says 11 others, apparently that’s a link and so it

 9    then --
10        THE WITNESS: Yeah, yes.
11        JUDGE ROSAS: -- brings that up?
12        THE WITNESS: Yes.
13        JUDGE ROSAS: So it identifies the names of the 11 others

14    --
15        THE WITNESS: Yes.
16        JUDGE ROSAS: -- is that what that’s doing?

17        THE WITNESS: Yes.
18        JUDGE ROSAS: All right.  So now I understand the

19    document a little more, but now we have the 25(b).  Okay, 25(b)

20    is meant to be the counterpart, at least the way it’s being

21    offered by the General Counsel, to that portion in the middle

22    of the first page of General Counsel’s 25, at least as it

23    existed at the time of the meeting, is that what it’s meant to

24    be offered as?
25        MS. ROBERTS: You know what, Your Honor --
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 1    be.
 2        MR. POWELL: I understand, Your Honor, thank you

 3        JUDGE ROSAS: Okay.  All right.  So General Counsel’s 25

 4    and 25(b) are received in evidence.
 5        (General Counsel’s Exhibit 25(b) received.)
 6        BY MS. ROBERTS: 
 7  Q.   Now, Mr. Abare, focusing your attention to the substance

 8    of your post on Facebook, on which you were disciplined, can

 9    you explain for us the issue you had with your paystub for that

10    pay period?
11  A.   Yes.
12  Q.   And what is that?
13  A.   As I was doing my bills I’d look at my time line and

14    noticed that --
15        MR. POWELL: Objection, relevance.
16  A.   -- really looked at this.
17        JUDGE ROSAS: Okay.  I’m going to overrule the objection.

18    I understand what the basis is, but given the issues as I

19    understand them and what the General Counsel is claiming,

20    amplification of what the document states may or may not be

21    necessary, but I don’t know that yet.  So go ahead.

22    
23        BY MS. ROBERTS: 
24  Q.   What if any -- what were your issues with your pay stub?

25  A.   The issue with the pay stub was it was a 36-hour check.
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 1    Customarily I’ve always pretty much always had five hours of

 2    overtime on that particular check.
 3  Q.   And what, if anything, changed relative to your overtime?

 4  A.   The overtime at time and a half on a 36-hour check would

 5    be based on four hours of straight time to reach the 40-hour

 6    mark.
 7  Q.   Now, focusing your attention to the language contained in

 8    the post during your employment at Novelis have you heard any

 9    profanity in the workplace?
10  A.   Yes.
11  Q.   How often?
12  A.   Every day.
13  Q.   How frequent during the day?
14  A.   All shift long.
15  Q.   Ever in the presence of management?
16  A.   Yes.
17  Q.   Can you give us an example?
18  A.   Yes.  Joe Vanella a supervisor called him Fuck Tards,

19    called him Shit Bay and Shit Easer, using common and he said it

20    right back to me, called me Fuck Tart, Shit Bay.
21  Q.   And do you know whether or not there was any objection by

22    Mr. Vanella to such language?
23  A.   No.
24  Q.   How would you characterize Mr. Vanella’s response to such

25    language?
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 1  A.   It’s just based on conversation.  It was just back and

 2    forth shop floor, I guess.
 3  Q.   Now, Mr. Abare, except for your demotion, which you

 4    previously testified about, have you ever been disciplined

 5    during your -- the term of your employment?
 6  A.   No.
 7        MS. ROBERTS: Can I have marked for identification

 8    General Counsel’s Exhibit 27?
 9        (General Counsel’s Exhibit 27 identified.)
10        MS. ROBERTS: I’d like to note I’m showing this to

11    Respondent.
12        BY MS. ROBERTS: 
13  Q.   Do you have General Counsel’s Exhibit 27 before you, Mr.

14    Abare?
15  A.   Yes.
16  Q.   I’d like to focus your attention to Page 2 of that

17    document.  I’ll note for the record it’s a five-page document -

18    - oh, I’m sorry, a four-page document.
19  A.   Yeah, four.
20  Q.   Had any of the steps identified in Page 2 of General

21    Counsel’s Exhibit 27, did they come prior to your demotion?

22        JUDGE ROSAS: Hold on.  Before we refer to the document,

23    the substance of it, it needs to be in evidence if it’s going

24    to go into evidence.  Is there any objection?
25        MR. POWELL: No objection to 27.
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 1        JUDGE ROSAS: General Counsel’s 27 is received.

 2        (General Counsel’s Exhibit 27 received.)
 3        BY MS. ROBERTS: 
 4  Q.   Focusing your attention again to the steps identified in

 5    General Counsel’s Exhibit 27, prior to your discipline had

 6    there been any steps taken that are identified in the document?

 7  A.   No.
 8  Q.   And where did you obtain General Counsel’s Exhibit 27?

 9    Where did you get it from?
10  A.   The document that I obtained --
11        MR. POWELL: Objection.  We produced that document to

12    counsel for General Counsel.
13        MS. ROBERTS: Okay, I’ll strike that.  Strike that

14    question.
15        MR. POWELL: Okay.
16        MS. ROBERTS: Thank you.
17        BY MS. ROBERTS: 
18  Q.   Mr. Abare, have you seen the disciplinary procedure

19    identified or reflected in General Counsel’s Exhibit 27?  Have

20    you seen that before?
21  A.   Yes.
22  Q.   And where have you seen it prior to today?
23  A.   It’s on our Intranet, Document Control at work.

24  Q.   Thank you.
25        MS. ROBERTS: I believe I may be finished with this
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 1    witness, but may I take two minutes to go off the record and --

 2        JUDGE ROSAS: Sure.
 3        MS. ROBERTS: -- and come back on?
 4        JUDGE ROSAS: Absolutely.
 5        MS. ROBERTS: Thank you.
 6        JUDGE ROSAS: Off the record.
 7        (Whereupon, there was a pause off the record

 8        from 11:06 a.m. to 11:09 a.m.)
 9        JUDGE ROSAS: On the record.
10        MS. ROBERTS: At this time I have no further questions

11    for this witness, but I do reserve the right to recall Mr.

12    Abare upon receipt of certain subpoenaed documents from

13    Respondent, as well as annotate -- as well as the

14    authentication of the cards that was also an outstanding item.

15        JUDGE ROSAS: Okay.  Do you have any questions, Charging

16    Party?
17        MR. MANZOLILLO: No, Your Honor.
18        JUDGE ROSAS: Okay.  Cross examination.

19        MR. LARKIN: Yes, Your Honor.  We’d request a copy of the

20    Jencks statement.
21        JUDGE ROSAS: Okay.  Let’s see how long we are.

22    Okay, let’s go off the record.
23        (Whereupon, a recess was taken from
24        11:09 a.m. to 12:44 p.m.)
25    
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 1        A F T E R N O O N   S E S S I O N
 2        (Time Noted: 12:44 p.m.)
 3    
 4        JUDGE ROSAS: On the record.
 5    Cross examination.
 6        CROSS EXAMINATION
 7        BY MR. LARKIN: 
 8  Q.   Good afternoon, Mr. Abare.
 9  A.   Good afternoon.
10  Q.   You’re a cold mill operator?
11  A.   Yes.
12  Q.   Who’s your current crew leader?
13  A.   Michele Johnson.
14  Q.   And who’s your current associate leader?
15  A.   Joe Vanella.
16  Q.   Who’s your current manufacturing unit manager?

17  A.   David Holvetter (Ph.).  They just changed.
18  Q.   Was Mr. Vanella your associate leader during the course of

19    the Union campaign?
20  A.   Yes.
21  Q.   And your manufacturing unit manager was along at the time

22    of the campaign?
23  A.   Holvetter?
24  Q.   Yes.
25  A.   No.
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 1  Q.   Who was?
 2  A.   Jason Bro.
 3  Q.   How many employees work on your group?
 4  A.   Seven.
 5  Q.   Now, do you work overtime as an operator?
 6  A.   Yes.
 7  Q.   You said you worked A shift, right, in the cold mill?

 8  A.   Yes.
 9  Q.   How many employees work A shift in the cold mill?

10  A.   Approximately 43, 45.
11  Q.   Does the A shift sometimes work at night?
12  A.   Yes.
13  Q.   On nightshift are there any associate leaders on duty?

14  A.   Sometimes, yes.
15  Q.   At the time of the campaign were there associate leaders

16    on duty during nightshifts?
17  A.   Yes.
18  Q.   How frequently would associate leaders be on duty on

19    nightshift?
20  A.   Every night.
21  Q.   Every night?  How about manufacturing unit leaders?

22  A.   That was intermittent.
23  Q.   Intermittent?
24  A.   Yes.
25  Q.   So about how often?
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 1  A.   If Joe was off, then Jason or Greg would fill in or David

 2    Holvatter would fill in.
 3  Q.   There are some nights though, right, where the crew leader

 4    was the most senior person on shift, nightshifts?
 5  A.   Yes, that’s --
 6  Q.   Now, can we talk a little bit about what occurs from a

 7    production standpoint in the cold mill?  What do you guys do?

 8  A.   My team?
 9  Q.   Yes.
10  A.   My team is responsible for taking the metal in from the

11    hot mill to the cold mill by the way of crane, put the metal

12    away.  And then we’re responsible for the crane operators to

13    put the metal at the various machine centers.
14  Q.   And how big are these cranes?
15  A.   200 ton, there’s 25 tons, a hundred ton cranes.

16  Q.   And the employees who work in these cranes about how high

17    off the ground do they work?
18        MR. MANZOLILLO: Objection to the relevance of the line

19    of questioning.
20        MR. LARKIN: Background, Your Honor.
21        MR. MANZOLILLO: There’s nothing in the complaint that

22    alleges that he was impacted for any kind of performance issue.

23        JUDGE ROSAS: Overruled.  You can answer.

24        THE WITNESS: Can you repeat the question?

25        BY MR. LARKIN: 
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 1  Q.   When employees are working in these cranes, how high up

 2    off the ground are they?
 3  A.   Four of the cranes are 25, 35 feet in the air.
 4  Q.   Now, you mentioned the part that comes through the cold

 5    mills, aluminum.  How does aluminum come through the cold mill?

 6  A.   It comes in coil form.
 7  Q.   Coil form?
 8  A.   Yes.
 9  Q.   Can you describe what they are?
10  A.   Yes.  They’re aluminum.  The lingo is reroll coil.  It

11    comes off of a hot line with no core, there’s no core in it.

12  Q.   So how big is this coil when it enters the cold mill?

13  A.   They could be 15,000 pounds to 33,500 pounds.

14  Q.   And about dimensionally, how big is that?
15  A.   Across the way four feet maybe.
16  Q.   Now, how do you transport these things through the cold

17    mill?  It sounds like they’re pretty heavy.
18  A.   Yes.  You transport them with cranes.
19  Q.   With the cranes we talked about?
20  A.   Or we have trucks that can move coil.
21  Q.   So these trucks are just -- are driving through the

22    production floor?
23  A.   Not at the entry point of the cold mill.  Typically that’s

24    where the crane does all the work.
25  Q.   And the trucks you mentioned, where would they come from?
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 1  A.   They’re on the mills.  They take a metal from one side of

 2    the mill to the other.  Sometimes you may have to take a coil

 3    off of stanchions where they come into the cold mill and

 4    sometimes you have to bring them back to the hot line.

 5  Q.   Now, when you say the hot line, just for reference what

 6    are you referring to?
 7  A.   That’s basically our producer of metal.  They make the

 8    metal for us and then we roll the metal down to specific sizes

 9    depending upon customer demand.
10  Q.   Now, are there flammable materials in the plant?

11  A.   Yes.
12  Q.   Furnaces in the plant?
13  A.   Yes.
14  Q.   How hot do they get?
15  A.   Our hottest load, I believe, is 540.
16  Q.   Degrees?
17  A.   540C, yes.
18  Q.   540 degrees Celsius?
19  A.   Yes.
20  Q.   Okay.  Do you know how much that is Fahrenheit because --

21        MS. ROBERTS: Objection, Your Honor.  I think it’s not

22    relevant.
23        MR. LARKIN: That’s fine.
24        BY MR.LARKIN: 
25  Q.   So the plant can be a pretty dangerous environment for
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 1    employees?
 2  A.   Absolutely.
 3  Q.   And to prevent those kind of dangers is it fair to say

 4    it’s important to be aware of what’s going on in the plant

 5    while you’re working?
 6  A.   Um-hum.
 7        MR. LARKIN: Let the record reflect that --
 8        THE WITNESS: Yes.
 9        BY MR. LARKIN: 
10  Q.   So working in an environment like this is teamwork

11    important?
12  A.   Yes.
13  Q.   Safety important?
14  A.   Yes.
15  Q.   Communication between and among employees is pretty

16    important?
17  A.   Yes.
18  Q.   So if employees are not working together and employees are

19    distracted that increases the danger with a risk of something

20    going wrong?
21  A.   There’s always that possibility.
22  Q.   If the employees are not communicating effectively that’s

23    an increase of something going wrong?
24  A.   Always a possibility.
25  Q.   So would you agree that the company has a legitimate
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 1    concern in ensuring the safety of all the employees?

 2        MR. MANZOLILLO: Objection.
 3        MS. ROBERTS: Objection.
 4        JUDGE ROSAS: I’ll sustain that.
 5        BY MR. LARKIN: 
 6  Q.   So up until the Facebook post that we talked about earlier

 7    today, you were a crew leader --
 8  A.   Yes.
 9  Q.   -- in the cold mill?  What are a crew leader’s
10    responsibilities?  In other words, what makes a crew leader

11    different from just a crew member?
12  A.   A crew leader would ensure that the various employees

13    working under him are basically -- have everything they need

14    for their job.  They look for direction from the crew leader.

15  Q.   What kind of direction?
16  A.   Just job -- job scope.  If there’s a question arises, the

17    coil’s missing, there’s a coil that’s perhaps unsafe to lift,

18    then it would be, you know, the crew leader to point out.

19    There’s communication between the crew leader and the associate

20    leaders.  There’s various communications.
21  Q.   Would you direct the operators on your crew in the

22    performance of their duties in any way?
23  A.   Sure.
24  Q.   When say a machine goes down in the cold mill would you

25    make decisions about how to staff your crew for the rest of the
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 1    day?
 2  A.   If we’re told how to -- if we were told to send people

 3    home for overtime, people that were working on overtime and

 4    whatnot, yeah, that’s a decision that you have to make.

 5  Q.   So let me ask you this.  As a crew leader are you

 6    evaluated differently than the operators at some point?

 7        MR. MANZOLILLO: Objection, no foundation.  Did he have

 8    any ability to --
 9        JUDGE ROSAS: When he was crew leader was he evaluated

10    differently.  Your objection is what?
11        MR. MANZOLILLO: The foundation that he would have any

12    understood of --
13        JUDGE ROSAS: if you know.  Overruled.
14        THE WITNESS: No.
15        BY MR. LARKIN: 
16  Q.   Well, what about your job is different today, now that

17    you’re not a crew leader than when you were a crew leader?

18    Why is it a demotion to go from a crew leader position to a

19    regular operator position?
20  A.   Responsibility.
21  Q.   Like?
22  A.   For example, helping the shift, helping the product flow,

23    the knowledge that goes forward to put product flow, to

24    communicate to the various machine centers that we have to

25    provide metal to.  It’s a sense of pride.
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 1  Q.   Well, it must be a little bit more than a sense of pride

 2    that you testified that you were paid $2 an hour more to be a

 3    crew leader, so I’m just trying to understand what additional

 4    responsibilities you have beyond that of a regular operator.

 5  A.   Basically --
 6        MS. ROBERTS: How is that -- he answered the question.

 7        JUDGE ROSAS: Let’s rephrase the question.

 8        BY MR. LARKIN: 
 9  Q.   You testified that one of your responsibilities as a crew

10    leader is to help your shift how?
11  A.   Well, for example, if one of the shift members was to, say

12    go to Medical or they had an appointment with Greg, then I

13    would fill in that position, I would take over that crane or

14    that other position that may be.
15  Q.   You testified that one of your duties as a crew leader

16    would be to help product flow.  How would you do that in a way

17    that’s different from a normal operator?
18  A.   With 16 years of experience in the plant, knowing

19    basically the little ins and outs of the job as far as what the

20    mill is and communicating with the mill operators to get the

21    proper metal over into the proper cooling area when it’s

22    supposed to be there so we don’t create a down time environment

23    for the mills.
24  Q.   Well, there are plenty of employees who have 16 plus years

25    of experience in the plant who are not crew leaders.
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 1        MS. ROBERTS: I’m going to object to that, it’s

 2    argumentative.
 3        JUDGE ROSAS: It’s argumentative.  Sustained.

 4        MR. LARKIN: It is cross examination, I think.

 5        JUDGE ROSAS: Argumentative.
 6        BY MR. LARKIN: 
 7  Q.   Are there -- to your knowledge are there employees in the

 8    plant who’ve been there more than 16 years who are not crew

 9    leaders?
10  A.   Sure.
11  Q.   So what distinguishes you from them?
12        MS. ROBERTS: Objection, asked and answered.  You already

13    asked him and it was sustained.
14        THE WITNESS: Because I wanted to do it and there’s a lot

15    of guys that don’t want to do it.
16        BY MR. LARKIN: 
17  Q.   No, I understand that.  And my question really is what

18    about your duties and responsibilities?  We talked about the

19    crew leader helps out his shift.  I guess are you saying that a

20    regular operator doesn’t?
21        MS. ROBERTS: Objection, argumentative again.

22        MR. LARKIN: I don’t think that’s argumentative in the

23    slightest.
24        JUDGE ROSAS: You can lead, but leave the

25    argumentativeness out of it, so rephrase.
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 1        BY MR. LARKIN: 
 2  Q.   You testified that one of your duties as a crew leader is

 3    to help out your shift.  I guess what I’m trying to get at and

 4    I’m not trying to be argumentative, what --
 5        JUDGE ROSAS: Of course not.  Nobody intends to be

 6    argumentative.  You all have a job to do, but I’ll keep you all

 7    on the right path.  Don’t worry about it.
 8        MR. LARKIN: Thank you.
 9        BY MR. LARKIN: 
10  Q.   I’m just trying to understand what’s different about your

11    responsibilities as a crew leader to help the shift that every

12    operator on the floor wouldn’t do?
13        MS. ROBERTS: No, I would objection to that.  He’s

14    answered this question.
15        JUDGE ROSAS: Overruled.
16        MS. ROBERTS: In numerous ways.
17        JUDGE ROSAS: Well, he can answer it again.  Go ahead.

18        THE WITNESS: The various employees may have different

19    skill sets, less time on the job, not knowing the job as an

20    experienced crane operator.
21        BY MR. LARKIN: 
22  Q.   That may be true although I think you just said there are

23    employees who are regular operators who are on the floor and

24    who’ve been with Novelis as long as you who aren’t crew

25    leaders, so would those employees have a similar level of
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 1    knowledge as you?
 2        MR. MANZOLILLO: I object to that.
 3        JUDGE ROSAS: I’m going to sustain that.
 4    
 5        BY MR. LARKIN: 
 6  Q.   But they’ve been there as long as you, right?
 7  A.   Not --
 8        MS. ROBERTS: I thought that objection was sustained.

 9        JUDGE ROSAS: You can’t talk to the lawyer, okay?

10        THE WITNESS: All right.
11        JUDGE ROSAS: You’re just talking to this lawyer right

12    now.
13        MS. ROBERTS: Right.
14        JUDGE ROSAS: All right?  If there was an objection, it

15    was overruled.  Did you answer it?
16        MS. ROBERTS: I thought the objection was sustained.

17        MR. MANZOLILLO: Your Honor, there was an objection that

18    was sustained.  Then he asked a follow up question.

19        JUDGE ROSAS: Is there a pending question?

20        BY MR. LARKIN: 
21  Q.   Mr. Abare, you said that one of your responsibilities as a

22    crew leader was to communicate with the machine center.  What

23    kind of communications?
24  A.   Schedule-wise.  We provide the metal for each machine

25    center whether it be the reroll coil coming from the hot line
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 1    going into the entry of the mill or it may be metal that may

 2    have to go to the furnaces.  It may be metal to go to shipping.

 3    There are different varieties of tasks for each coil.

 4  Q.   Would you attend meetings with cold mill management?

 5  A.   Yes.
 6  Q.   Would you cascade information you learned at those

 7    meetings down to your operators?
 8  A.   Yes.
 9  Q.   Would you evaluate the technical skills of operators

10    assigned to your group?
11        MS. ROBERTS: I’m going to object, Your Honor, to this

12    line of questioning.  I’m not sure it’s relevant at this point.

13    Maybe he can indicate the relevancy of this line of testimony?

14        JUDGE ROSAS: To the allegations relating to demotion?

15        MS. ROBERTS: That's correct.  I mean allegations --yes.

16    
17        JUDGE ROSAS: Again, I don't know as much about the case

18    as you all do, but I can fathom some potential relevance in my

19    mind.
20        MR. LARKIN: They’ve alleged and this was an election,

21    Your Honor.  I think we’re entitled to show that the position -

22    -
23        JUDGE ROSAS: It’s overruled, it’s overruled.  Go ahead,

24    you can answer it.
25        THE WITNESS: Could you repeat the question?  I’m sorry.
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 1        BY MR. LARKIN: 
 2  Q.   Would you evaluate the technical skills of the operators

 3    assigned to your crew?
 4  A.   Yeah, in some cases, yes.
 5  Q.   And how would you do that?
 6  A.   Through different evaluations that we have to do for --

 7    for a given crane they have to pass and go through credible

 8    training to receive the okay to operate a crane by themselves.

 9  Q.   Did you conduct those types of evaluations when you were a

10    crew leader?
11  A.   Yes.
12  Q.   How often?
13  A.   Depending on the newer employees that came in that needed

14    testing for that particular machine center.
15  Q.   Did you have any additional responsibilities as crew

16    leader in the area of safety?
17  A.   Yes.
18  Q.   Can you tell us what those are?
19  A.   Well, ultimately if anybody gets hurt, they’re going to

20    come to you and then you have to decipher which avenue we’re

21    going with the -- with the process of reporting that.

22  Q.   What kind of avenues could you go down?
23  A.   Well, for me it would be -- at the time it would be -- I

24    would ring the bells out and determining how severe the injury

25    or the process was.
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 1  Q.   When you say ring the bells out, could you just articulate

 2    what that is?
 3  A.   Yes, that’s our plan reducing system and that would be for

 4    additional EMT help or Fire Department help.
 5  Q.   And how does that work?
 6  A.   There’s two ways of doing it, there’s box alarms on the

 7    walls that have -- that are labelled for various areas of the

 8    building and then there’s a plant call in service to the guard

 9    shack and that’s a 111.
10  Q.   Now, when equipment goes down does the crew leader play

11    any role in developing a plan for how to fix it?
12  A.   Yes.
13  Q.   And what role was that?
14  A.   You try to establish communication between maintenance,

15    whether it be in-house -- not in-house, but in department

16    maintenance or if it was something that our Maintenance

17    Department couldn’t fix, then you go to the --I don't know if

18    you want to call them Special Services, but a crane crew, which

19    would be basically for me.
20  Q.   So when you are trying to make a judgment as to a route to

21    go, what factors do you consider?
22  A.   I consider the scope of -- the severity of the job and how

23    long a machine center might be down.  I may have to make a

24    decision whether or not to have one crane continue to run both

25    mills, make a phone call to the associate leader to let him
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 1    know that this may be, you know, extended down time, and

 2    basically if I couldn’t get a hold of -- if I couldn’t get a

 3    hold of maintenance for assistance then they would -- they

 4    would call and make that evident.
 5  Q.   Now, you testified earlier to having a number of trainer

 6    certifications.
 7  A.   Yes.
 8  Q.   Are you qualified to train your co-workers on how to

 9    operate certain cranes?
10  A.   Yes.
11  Q.   Cab crane?
12  A.   Cab operated crane, yes.
13  Q.   Pendant crane?
14  A.   Yes.
15  Q.   Remote operated crane?
16  A.   Yes.
17  Q.   How many others in the cold mill hold these
18    certifications?
19  A.   One other person.
20  Q.   Now, you also testified that you held positions on the

21    plant Fire Department?
22  A.   Yes.
23  Q.   And the plant EMS squad?
24  A.   Yes.
25  Q.   Let me just ask you, why is there a plant Fire Department
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 1    at the Oswego Plant?  How come you don’t just call the Fire

 2    Department when something goes wrong?
 3  A.   That’s to protect the overall assets of the plant.

 4  Q.   In other words, you need to have a Fire Department in-

 5    house at the plant?
 6  A.   Yes.
 7        MS. ROBERTS: Objection.  I just don’t know the scope of

 8    this witness’ knowledge as to why Novelis has an in-house Fire

 9    Department, the decision rather than having use of the external

10    Fire Department.  I think that that’s more -- unless he has a

11    management level knowledge on the decision making of Novelis,

12    which I think he does.  And if he does, they haven’t

13    established that.
14        MR. LARKIN: First things first.  I would ask you to ask

15    counsel for the General Counsel to refrain from making speaking

16    objections like that again.  That’s number one.
17        JUDGE ROSAS: Well, we have to be careful about that.

18    But let me ask you, counsel, how much more are you going to ask

19    this witness in that regard with respect to
20    --
21        MR. LARKIN: Well, Your Honor --
22        JUDGE ROSAS: -- whether these functions exist?

23        MR. LARKIN: Mr. Abare was the former Chief of the Fire

24    Department.  I believe he’s eminently qualified to answer the

25    question.
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 1        JUDGE ROSAS: About what he knows, right?

 2        MR. LARKIN: Yes.
 3        JUDGE ROSAS: And what he knows would be construed to be

 4    those things that he did and those things that he was handed,

 5    you know, on paper or that he was told, but let’s try to keep

 6    it -- if you’re asking about his knowledge about things other

 7    than what he did, then we’re going to need to be specific,

 8    okay, because questions like that become a little nebulous.

 9    And I understand the nature of counsel’s objection and,

10    you know, I appreciate getting that background in any event,

11    but obviously that comes to a certain point as far as the

12    competency of this witness to address that particular aspect,

13    So okay, next question.
14        BY MR. LARKIN: 
15  Q.   As former Fire Chief of the Novelis plant fire Department

16    what’s your understanding as to why the plant has its own in-

17    house Fire Department?
18  A.   I wasn’t a Fire Chief.
19  Q.   You didn’t testify that you were a Fire Captain?  You were

20    a Fire Captain.  As a former Fire Captain, what’s your

21    understanding as to why the company maintains its own Fire

22    Department?
23  A.   First and foremost to protect the assets within the plant

24    and the surrounding plant.  The early intervention of fire

25    detection is critical.  In the fire ground we have a ten-minute
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 1    -- there’s a ten-minute clock and that ten-minute clock could

 2    be the difference of a small fire or a fully engulfed building.

 3  Q.   Why would that be?
 4  A.   Because of the contents of the building.
 5  Q.   And what are those contents?
 6  A.   Depending on which department.  There’s --
 7  Q.   Well, you make a little --
 8  A.   Right.
 9  Q.   Why is the process of manufacturing such a huge fire risk?

10  A.   Well, the mills have chemicals that they use to cool the

11    metal that creates fire.  There’s combustible materials within

12    the plant.  There’s natural gas within the plant.  There’s

13    chemicals that are extremely hazardous that are within the

14    plant.
15    The room is made of a tar substance with wood.  To lose a

16    roof on any one of the various work centers would be

17    catastrophic to the point.
18  Q.   When you walk through the front security gate at the

19    Oswego Plant, the security guard asks you whether you have any

20    bottles, cans, or butane lighters, right?  Why do they ask

21    those questions?
22  A.   In the event of you carrying in -- a bottle of water could

23    be catastrophic to the Remold Department.
24  Q.   How would a bottle of water be catastrophic to the Remold

25    Department?
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 1  A.   If it was accidentally or purposely thrown into a furnace

 2    with molten aluminum, aluminum and water create a huge steam

 3    bomb and it’s just extremely dangerous.
 4  Q.   It could create an explosion?
 5  A.   Absolutely.
 6  Q.   Let me ask you about the EMS squad, same question.  During

 7    your experience and knowledge as a member of the EMS squad why

 8    would the company have its own EMS Department?

 9        MR. MANZOLILLO: I’m going to object again, Your Honor,

10    as to his competence.
11        JUDGE ROSAS: I’ll just allow an answer to that question,

12    if you know.
13        THE WITNESS: Could you repeat that, please?

14        BY MR. LARKIN: 
15  Q.   What’s your understanding as to why the company needs its

16    own in-house EMT squad?
17  A.   Based on the amount of employees that we have there and

18    early intervention as far as getting somebody taken care of,

19    it’s a huge benefit.
20  Q.   How big is the Oswego Plant?
21  A.   It’s 500 plus, almost 600 plus employees now.

22  Q.   Spread out over a pretty large area?
23  A.   Yes.
24  Q.   There’s a large distance to cover?
25  A.   Yes, there is.
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 1  Q.   Now, your various responsibilities with the Fire and the

 2    EMS squad, you testified earlier that you received extra

 3    training at various -- First Aid, Emergency response type

 4    subjects?
 5  A.   Yes.
 6  Q.   Why were those types of training needed for you to perform

 7    in these roles?
 8  A.   Well, in the event that you were to have a cardiac problem

 9    right now, I would know how to take care of that situation.  We

10    have truck drivers that come in that are not in the best of

11    shape that we work on.
12    In the event that someone was to God forbid lose a finger,

13    an extremity, get pinched into a piece of equipment, early --

14    again, early intervention is key.
15  Q.   By the way, when you were doing those various trainings

16    that you testified about earlier, you wouldn’t be available to

17    work overtime in the operations during those times, right?

18  A.   No.
19  Q.   And if you hadn’t gone to those trainings you would have

20    been available for overtime?
21  A.   Yes, perhaps.
22  Q.   You testified that you received an award.  I don’t recall

23    the name of the award, General Counsel’s Exhibit 24.  It’s the

24    last page, numbered Page 14 of the General Counsel’s 24.

25  A.   Yes.
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 1  Q.   It’s just hard for me to read the handwriting.  What does

 2    it say?
 3  A.   That is a Firefighter of the Year Award.
 4  Q.   When did you receive this award?
 5  A.   I received this award for the year of 2013.
 6  Q.   And when was it given to you, do you recall?
 7  A.   I believe it was November.
 8  Q.   November of?
 9  A.   Of 2013.
10  Q.   Now, you testified about a meeting you attended on

11    December 16th of 2013.  Do you recall that testimony?

12  A.   Yes.
13  Q.   Pete Sheftic was in the meeting?
14  A.   Yes.
15  Q.   Jason Bro was in the meeting?
16  A.   Yes.
17  Q.   Your other employees were in the meeting?
18  A.   Yes.
19  Q.   In the meeting -- in that meeting, Mr. Sheftic announced

20    that you’re on scheduled overtime and so the premium pay was

21    going away?  That’s your testimony?
22  A.   Yes.
23  Q.   But that’s not the first time you heard about those

24    potential changes.
25  A.   No, no.
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 1  Q.   The company announced those potential changes in May of

 2    2013.
 3  A.   Yes.
 4  Q.   And when they announced those changes lots of people were

 5    upset.
 6        MR. MANZOLILLO: Objection.  Is that a question?

 7        JUDGE ROSAS: Why don’t you finish the question?

 8        MR. LARKIN: I was finished.
 9        JUDGE ROSAS: So do you want to add right to that with a

10    question mark?
11        MR. LARKIN: If you’d like me to, I can.
12        BY MR. LARKIN: 
13  Q.   Right?
14  A.   Repeat the question, please?
15  Q.   Lots of people were upset about these changes, right?

16        MR. MANZOLILLO: Objection.  I mean foundation for

17    knowing whether lots of people were upset.
18        JUDGE ROSAS: Overruled.  You may answer.

19        THE WITNESS: Basically, it was a small group of people

20    that knew the changes were possibly going to take place.

21        BY MR. LARKIN: 
22  Q.   You were upset?
23  A.   Yes, I was.
24  Q.   You and others expressed your displeasure to Mr. Sheftic

25    and others at that time.
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 1        MS. ROBERTS: I’m going to object to the others that are

 2    at this point unidentified.
 3        MR. MANZOLILLO: Hearsay.
 4        JUDGE ROSAS: Sustained.  Let’s provide some foundation.

 5        BY MR. LARKIN: 
 6  Q.   The reason that you found out about this in May is because

 7    you were a crew leader in May 2013.
 8  A.   Correct.
 9  Q.   The changes were announced first to crew leaders.

10  A.   Possible changes, yes.
11  Q.   Possible changes.  So you and other crew leaders were

12    upset about these possible changes?
13  A.   Yes.
14  Q.   You expressed your management your concerns?

15        MS. ROBERTS: Objection.
16        JUDGE ROSAS: What’s that?
17        MS. ROBERTS: No foundation as to the management

18    personnel he’s referring to.
19        JUDGE ROSAS: If it’s the management, that’s okay.

20    Overruled.
21        THE WITNESS: Yes.
22        BY MR. LARKIN: 
23  Q.   And it’s true that in response to those concerns the

24    company announces delaying implementation of those changes

25    until January 1stt of 2014.
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 1        MS. ROBERTS: Objection, he’s established no -- objection

 2    to foundation.
 3        JUDGE ROSAS: It’s cross examination, overruled.

 4        THE WITNESS: No, that’s not correct, no.  The company

 5    didn’t announce that it was delaying implementation of the

 6    changes to unscheduled overtime and Sunday premium pay to

 7    January 1st.
 8        MS. ROBERTS: Objection, mischaracterizing the initial

 9    question.
10        MR. POWELL: It was just a question.  It wasn’t

11    mischaracterizing anything.  It was just a question.

12        MS. ROBERTS: He initially --
13        JUDGE ROSAS: You know what, repeat the question.

14        BY MR. LARKIN: 
15  Q.   In response to the concerns of you and other crew leaders

16    articulated to management, the company announced it was

17    delaying implementation of changes to its own scheduled

18    overtime and Sunday premium pay practices until January 1stt of

19    2013 --
20        MR. MANZOLILLO: Objection.
21        MS. ROBERTS: Objection.
22        MR. MANZOLILLO: Competence of being, you know --

23        MS. ROBERTS: And my objection is to hearsay --

24        JUDGE ROSAS: Rephrase that question and remove the first

25    part just as to what he heard.
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 1        BY MR. LARKIN: 
 2  Q.   After you expressed your concerns to management the

 3    company announced it was delaying implementation of the planned

 4    changes to unscheduled overtime and Sunday premium pay until

 5    January 1st.
 6  A.   Pete told us that that was going to be -- it’s not going

 7    to affect us because we’re on a J schedule.
 8  Q.   So I’ll ask again.  The company announced -- what about

 9    Sunday premium pay?
10  A.   The Sunday premium pay was -- I don't recall it being

11    mentioned in that segment.
12  Q.   Well, how about vacation and holidays counting towards

13    overtime?
14  A.   I don't recall that being part of that process for that e-

15    mail or that --
16  Q.   Did you work any Sunday premium days for the remainder of

17    2013?
18  A.   Yes.
19  Q.   Was Sunday premium pay not in your paychecks for the

20    remainder of 2013?
21  A.   No.
22  Q.   So the change wasn’t made?
23  A.   Not in 2013, no.
24  Q.   Okay.  The company announced some additional changes to

25    benefits in the fall of 2013, correct?
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 1  A.   Yes.
 2  Q.   They made changes to your health plan?
 3  A.   Yes.
 4  Q.   Those changes raised your out-of-pocket costs?

 5        MS. ROBERTS: I’ll object to the outside -- there was no

 6    testimony or discussion about the health plan so irrelevant to

 7    that.
 8        JUDGE ROSAS: The health plan’s not relevant, is that

 9    correct?
10        MR. LARKIN: We think it’s relevant.  It goes to context,

11    it goes to the reasons employees made -- sought utilization.

12        JUDGE ROSAS: Repeat the question?
13        MR. LARKIN: I asked him if the company -- I asked him if

14    the company made changes to the health plan.  He said yes.  My

15    next question the changes raised his out-of-pocket costs.  The

16    objection was relevance.
17        MS. ROBERTS: I’ll withdraw the objection.
18        JUDGE ROSAS: Okay.  I’m going to ask you to conclude

19    your questions with a request seeking to elicit a yes or no

20    answer.
21        MR. LARKIN: Okay.
22        JUDGE ROSAS: All right?  Because I mean at a certain

23    point I’ll start giving instructions to witnesses anyway when

24    they’re non-responsive, when they kind of go on and on and

25    you’re asking for yes and nos.  I will start to do that at some
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 1    point as I start to get a little more ornery during a lengthy

 2    hearing and hopefully not striking testimony on my own if it’s

 3    non-responsive.
 4    Because oftentimes, especially on cross examination you

 5    want yes or no’s and when you want a narrative you want to set

 6    that up.  All right, because that tends to shorten cross

 7    examination in my view.
 8    Go ahead.  You have the answer to the question pending?

 9        THE WITNESS: Can I have it repeated, please?

10        JUDGE ROSAS: Okay.
11        BY MR. LARKIN: 
12  Q.   The changes to the health plan raised your out-of-pocket

13    costs, correct?
14  A.   Yes.
15  Q.   And increased your health care costs as well, correct?

16  A.   A lot, yes.
17  Q.   The company then announced additional changes to retiree

18    medical coverage later in the fall, right?
19  A.   Yes.
20  Q.   They announced the phase out of retiree medical coverage?

21  A.   Yes.
22  Q.   A lot of people were upset by these announcements,

23    correct?
24  A.   Yes.
25  Q.   And you were upset?
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 1  A.   Yes.
 2  Q.   You wanted to put a stop to these types of changes, right?

 3  A.   Yes.
 4  Q.   Your view was that if you stayed at Novelis long enough

 5    the changes were going to cause you to have a less secure

 6    retirement, correct?
 7        MS. ROBERTS: I’ll object to you --
 8        MR. LARKIN: He’s saying --
 9        BY MR. LARKIN: 
10  Q.   You were so upset about these changes that you took a

11    safety time out in November of 2013, right before the November

12    wage and benefits --
13        MR. MANZOLILLO: Objection.
14        JUDGE ROSAS: Basis?  What’s the basis?

15        MR. MANZOLILLO: It’s a complete mischaracterization of -

16    -
17        MS. ROBERTS: What he testified.
18        MR. MANZOLILLO: -- what he testified.  And he testified

19    to something completely different than that.
20        JUDGE ROSAS: I don't recall previous testimony about

21    taking a time out.
22        MR. MANZOLILLO: His testimony was -- well, I don’t want

23    to --
24        MR. LARKIN: Your Honor, may we excuse the witness for a

25    moment?
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 1        JUDGE ROSAS: No, I’m just going to overrule it.  You can

 2    answer.
 3        THE WITNESS: Repeat it, please?
 4        BY MR. LARKIN: 
 5  Q.   You took a safety time out according to your own testimony

 6    in November of 2013 because in your words you and others were

 7    upset about these planned changes.
 8        MS. ROBERTS: I --
 9  A.   I did not take a --
10        JUDGE ROSAS: You want to object?
11        MS. ROBERTS: Objection.  That mischaracterizes his

12    testimony.  The generality of these changes is not clear, the

13    specific changes he’s referring to in this question.

14        JUDGE ROSAS: Okay.  Did you take a safety time out in

15    November?
16        THE WITNESS: We did, yes.
17        JUDGE ROSAS: Okay.  Go ahead, next question.

18        BY MR. LARKIN: 
19  Q.   You took a safety time out in November because in your

20    words there were rumors on the floor regarding these changes --

21        JUDGE ROSAS: I’m sorry, rephrase.  Take out his words.

22    Just ask him aside from what he previously testified so we

23    don’t get into any question.
24        MR. LARKIN: Okay.
25        BY MR. LARKIN: 
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 1  Q.   Why did you take that safety time out?
 2  A.   The meeting was -- I didn’t organize the meeting.

 3  Q.   That wasn’t my question.  My question was why did

 4    employees walk off the floor and take a safety time out?  Your

 5    words are that the meeting was a safety time out.  I’m asking

 6    you why --
 7  A.   Sure.
 8  Q.   -- why that meeting took place?
 9  A.   Because management failed to give the proper answers to

10    the questions that they were seeking earlier in the week.

11  Q.   And so employees walked off the floor?
12  A.   Yes.
13  Q.   You walked off the floor.
14  A.   Yes.
15  Q.   During that meeting with Mr. Shaftic you articulated to

16    him the reasons you walked off the floor.
17  A.   Yes.
18  Q.   And the reasons were you were too upset to focus on your

19    job.
20        MR. MANZOLILLO: Objection, objection, there’s no --

21    those were not his words.
22        MR. LARKIN: Your Honor --
23        MR. POWELL: I’m sorry, I really do think it’s time for

24    us to excuse the witness for a moment.  There’s an issue

25    pending that I need to address.
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 1        BY MR. LARKIN: 
 2  Q.   So we were talking about this meeting in November.  We

 3    were talking about the reasons the meeting occurred.  In this

 4    meeting you told Peter Sheftic, Pete, we’re frustrated,

 5    correct?
 6  A.   Yes.
 7  Q.   Told him their minds are not on their jobs, correct?

 8  A.   Yes.
 9  Q.   You told him that you are fortunate no one had been hurt,

10    right?
11  A.   Yes.
12  Q.   And you told him that if he wanted to call the meeting a

13    safety time out that that’s what he could call it?
14  A.   Yes.
15  Q.   You stated that you were concerned for everyone on your

16    crew and you wanted to call the meeting a safety time out,

17    right?
18  A.   Yes.
19  Q.   You told him that people wanted answers about these

20    rumored changes to your wages and benefits, correct?

21  A.   Yes.
22  Q.   And Mr. Sheftic responded that he would call the corporate

23    folks in Atlanta to try to get you some answers, correct?

24  A.   Yes.
25  Q.   Now, you never stopped working before in response to an
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 1    announcement about wage or benefit changes, right?

 2  A.   No.
 3  Q.   So this was an escalation of the way employees were

 4    voicing their concerns with these proposed changes, correct?

 5  A.   Yes.
 6  Q.   By the way, you were not disciplined for speaking up in

 7    this meeting, correct?
 8  A.   No.
 9  Q.   Yeah, that’s right.  Let me just ask you again to make

10    sure the record’s clear.  Were you disciplined for speaking up

11    at the meeting?
12  A.   No.
13  Q.   Okay, thank you.  So then on December 16thh of 2013 there

14    was a meeting, a meeting about which you testified yesterday.

15  A.   Yes.
16  Q.   During that meeting it was announced you were receiving a

17    five percent across-the-board wage increase, correct?

18        JUDGE ROSAS: What’s the date?  What’s the date again?

19        MR. LARKIN: December 16th, 2013.
20        BY MR. LARKIN: 
21  Q.   Right?
22  A.   Yes.
23  Q.   And a $2,500 bonus that would be paid out in three

24    installments, correct?
25  A.   Yes.
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 1  Q.   But these changes were not good enough, in your view, to

 2    offset the other changes that had been announced by the

 3    company, correct?
 4        MS. ROBERTS: Objection to --
 5        JUDGE ROSAS: I’m going to sustain that objection because

 6    it’s not dealing with fact.
 7        BY MR. LARKIN: 
 8  Q.   You remained concerned after the announcement of a five

 9    percent wage increase and a $2,500 bonus about the fact that

10    the company had not announced anything different about

11    unscheduled overtime and Sunday premium pay, correct?

12        MS. ROBERTS: I’m going to object to --
13        JUDGE ROSAS: Sustained.  Just ask him about what he did

14    or said.
15        BY MR. LARKIN: 
16  Q.   Your understanding of the five percent raise and the

17    $2,500 bonus was that it was implemented to offset the economic

18    impact of the other changes, correct?
19  A.   Yeah, that was pretty much the general consensus.

20  Q.   That employees were still upset about, correct?

21  A.   Yes.
22        MS. ROBERTS: Objection to employees.  Objection.

23        JUDGE ROSAS: I’ll allow that.  He answered yes.

24        BY MR. LARKIN: 
25  Q.   You were still upset about the fact that the other changes
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 1    were going to be implemented, correct?
 2  A.   Yes.
 3  Q.   And you expressed to Chris Smith on the 16th that you were

 4    not satisfied with where things stood, correct?
 5        MS. ROBERTS: Objection.
 6        JUDGE ROSAS: What’s the basis?
 7        MS. ROBERTS: Hearsay, the statement by Mr. Smith.

 8        JUDGE ROSAS: What he said.  The question is what Mr.

 9    Abare said to Mr. Smith, right?
10        MR. LARKIN: Correct.
11        JUDGE ROSAS: You still have an objection?

12        MS. ROBERTS: Just foundation to time, place.

13        JUDGE ROSAS: Overruled.  Go ahead, you can answer it.

14        THE WITNESS: I didn’t say anything to Mr. Smith.

15        BY MR. LARKIN: 
16  Q.   Other employees expressed to Mr. Smith that they weren’t

17    satisfied with where things stood, correct?
18        MR. MANZOLILLO: Objection.
19        MS. ROBERTS: Objection to hearsay.
20        MR. MANZOLILLO: Hearsay.
21        MR. LARKIN: It’s not hearsay.  I’m not offering it for

22    the truth.
23        JUDGE ROSAS: I’m going to sustain the objection.

24        BY MR. LARKIN: 
25  Q.   As of December 16th, 2013 the company had not, as far as
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 1    you know, committed to restoring Sunday premium pay, correct?

 2  A.   Correct.
 3  Q.   Or overtime pay practice, correct?
 4  A.   Correct.
 5  Q.   Did employees express that they were upset over these

 6    potential changes?
 7  A.   Yes.
 8  Q.   To whom did they express that concern?
 9        MS. ROBERTS: Objection.
10        MR. LARKIN: It’s not hearsay, Your Honor.
11        JUDGE ROSAS: We didn’t object to the previous question

12    so this is a follow up to whom was that expressed.  You can

13    answer that.
14        THE WITNESS: Myself, Pete Shaftic, a lot of grumbling

15    going on.
16        BY MR. LARKIN: 
17  Q.   Chris Smith?
18  A.   That I don't know.  I know for sure Pete.
19  Q.   If other employees had expressed those concerns to Chris

20    Smith outside your presence you wouldn’t have any reason to

21    doubt that, would you?
22        MS. ROBERTS: Objection.
23        MR. MANZOLILLO: Objection.
24        JUDGE ROSAS: Sustained as to if other employees had.

25        BY MR. LARKIN: 
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 1  Q.   Was Mr. Smith in the meeting on December 16th?

 2  A.   Yes.
 3  Q.   So these concerns, as they were articulated, he was in the

 4    meeting, correct?
 5  A.   Yes.
 6  Q.   Was anything articulated?
 7  A.   Yes.
 8  Q.   And if other employees, after the meeting, had

 9    conversations with Mr. Smith to express further concerns

10    --
11        MS. ROBERTS: Objection.
12        BY MR. LARKIN: 
13  Q.   -- you have no way of --
14        MS. ROBERTS: Objection.
15        JUDGE ROSAS: Hold on.  State the question.  Don’t answer

16    right away, give counsel an opportunity so they don’t feel the

17    need to interrupt.  They’re just trying to protect their

18    position.  Everybody does that so just --
19        THE WITNESS: Okay.
20        BY MR. LARKIN: 
21  Q.   Now, you testified earlier that you are in person the

22    first contact with the steel workers, correct?
23  A.   Yes.
24  Q.   And you first met with Mr. Ridgeway on December 17th,

25    2013, is that right?
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 1  A.   Yes.
 2  Q.   You then set up a meeting with several other of your co-

 3    workers, is that correct?
 4  A.   Yes.
 5  Q.   You picked a discreet group of people correct?

 6  A.   Yes.
 7  Q.   Hard line people that you knew you could trust, correct?

 8        MR. MANOLILLO: Objection.
 9        MS. ROBERTS: Objection.
10        JUDGE ROSAS: Stricken as to hard line.
11        MR. LARKIN: Well, hold on before you do that, Your

12    Honor.
13        JUDGE ROSAS: Well, let him answer and then you can

14    follow up if you need to.  Is it okay or do you want to

15    rephrase?
16        MR. LARKIN: No, I don’t want to rephrase, actually.  I’m

17    reading from his Jencks statement.
18        JUDGE ROSAS: You want him to answer that question?

19        MR. LARKIN: Yes, I do.
20        JUDGE ROSAS: Okay.  So you’re going to answer that

21    question, however, with the portion in it referring to hard

22    line stricken.  Go ahead, answer the question.
23        THE WITNESS: Yes, employees were sick of Novelis

24    management taking further benefits away.
25        BY MR. LARKIN: 
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 1  Q.   So you had another meeting on December 27th, 2013,

 2    correct?
 3  A.   Yes.
 4  Q.   And there were 24 select employees at that meeting,

 5    correct?
 6  A.   Yes.
 7  Q.   People you felt you could trust, correct?
 8  A.   Yes.
 9  Q.   People you thought were seriously interested in

10    Unionization, correct?
11  A.   Yes.
12  Q.   You didn’t tell anyone in management you were having

13    either of those meetings, correct?
14  A.   No.
15  Q.   Did you tell anyone in management that you were having

16    these meetings?
17  A.   No.
18  Q.   Now, you testified that you became an in plant organizer

19    during the Union campaign, correct?
20  A.   Yes.
21  Q.   And one of the things you wanted to do as an in plant

22    organizer was build support for the Union in the plant,

23    correct?
24  A.   Yes.
25  Q.   So one of your responsibilities as an in plant organizer
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 1    was to collect Union cards from co-workers, correct?

 2  A.   Yes.
 3  Q.   Now, you were supposed to move fast, correct?

 4        MR. LaCLAIR: Objection, vague.
 5        JUDGE ROSAS: I’ll sustain that, foundation.

 6        BY MR. LARKIN: 
 7  Q.   Mr. Ridgeway told you to move fast in collecting cards,

 8    correct?
 9  A.   That’s not the way I deciphered it, no.
10  Q.   How did you decipher what he told you?
11  A.   I -- it was a campaign that I knew that we were going to

12    have to get a majority of the people within the plant to

13    support the Union.
14  Q.   And you wanted to -- you knew the Union was not going to

15    put its resources into organizing the plant unless enough

16    people expressed interest, correct?
17        MS. ROBERTS: Objection.
18        MR. MANZOLILLO: Objection.
19        JUDGE ROSAS: Let me think about that one for a minute.

20    Sustained.
21        BY MR. LARKIN: 
22  Q.   Did Mr. Ridgeway tell you that you needed to generate a

23    certain level of support among the workforce?
24  A.   Yes.
25  Q.   What type of -- what level of support did Mr. Ridgeway

Page 536

 1    tell you you needed to generate?
 2  A.   In order to be Union, we needed a 50 percent of the

 3    population plus one vote.
 4  Q.   But your goal was to get 60, at least 60 to 65 percent of

 5    the workforce to sign cards, correct?
 6  A.   No.
 7  Q.   That wasn’t your goal?
 8  A.   No.
 9  Q.   Do you remember the date on which you first began to

10    solicit co-workers to sign cards?
11  A.   Yes.
12  Q.   What date?
13  A.   December 17th.
14  Q.   And at a meeting on January 5th. 2014, Mr. Ridgeway

15    informed you the Union had collected enough cards to ask the

16    company for recognition, right?
17  A.   Yes.
18  Q.   And you testified on direct exam you obtained

19    approximately 59 -- well, strike that.
20    You testified on direct you’d obtained approximately 50 to

21    60 signed Union authorization cards from your co-workers?

22  A.   I believe so.
23  Q.   At some point you approached each of these employees about

24    signing the card, correct?
25  A.   Yes.
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 1  Q.   You didn’t always approach these employees by yourself,

 2    right?
 3  A.   No.
 4  Q.   Sometimes you approached them with other in plant

 5    organizers?
 6  A.   Yes.
 7  Q.   You didn’t confine yourself to the cold mill with regard

 8    to people you solicited to sign cards, correct?
 9  A.   No.
10  Q.   You approached employees who worked -- did you confine

11    yourself to the cold mill when you solicited cards, correct?

12  A.   No.
13  Q.   Did you approach employees who work in other areas of the

14    plant?
15  A.   Yes.
16  Q.   And you asked those employees to sign cards as well,

17    correct?
18  A.   Yes.
19  Q.   When you approached employees about signing the card you

20    would occasionally get questions about what the card was,

21    right?
22  A.   Yes.
23  Q.   You answered those questions, correct?
24  A.   Yes.
25  Q.   And you answered at least to some of those questions that
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 1    in order to be represented by the Union you needed 50 percent

 2    plus one card to get an election for Union representation,

 3    correct?
 4        MR. LeCLAIR: Objection.
 5        JUDGE ROSAS: Overruled.
 6        THE WITNESS: Ultimately we need 50 percent of our

 7    population to achieve the status of Union at the plant.

 8        BY MR. LARKIN: 
 9  Q.   My question was that your answer to at least some of those

10    questions was that in order for us -- in order to be

11    represented by the Union, you needed 50 percent plus one card

12    to get an election for Union representation, correct?

13        MR. LeCLAIR: Objection.
14        JUDGE ROSAS: What’s the basis?
15        MR. LeCLAIR: Asked and answered.
16        MR. LARKIN: His answer was non-responsive, Your Honor.

17    I’m entitled to get an answer.
18        MR. LeCLAIR: Objection, vague, the reference to some

19    questions.
20        JUDGE ROSAS: You can answer it again.  Go ahead.

21        THE WITNESS: I would first encourage them that we were

22    going to be Union at Novelis and that if you’re signing this

23    card, I want you to sign the card because you want

24    representation from the Steel Workers.  In order to achieve

25    that, we have to gain 50 percent plus one.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(35) Page 535 - Page 538

A-0141

Case 16-3076, Document 168, 05/04/2017, 2027443, Page143 of 240



 -  Vol. 3
July 18, 2014

Page 539

 1        BY MR. LARKIN: 
 2  Q.   Mr. Abare, my question was as follows.  Your answer to

 3    some of the questions that you received from employees about

 4    what the card meant was that in order to be represented by the

 5    Union, you needed 50 percent plus one card to get an election

 6    for Union representation, correct?
 7        MR. LeCLAIR: Objection, asked and answered.

 8        MR. LARKIN: It’s not asked and answered, Your Honor.

 9    His answer to both question -- both times was non-responsive.

10    I’d like an answer to my question.  It’s a simple yes or no.

11        JUDGE ROSAS: You want a yes or no.  He’s asking for a

12    yes or no this time.  Go ahead.
13        THE WITNESS: Could you repeat it again, please?

14        MR. LARKIN: Can you read back?
15        MS. ROBERTS: No.
16        MR. LARKIN: He can’t read back?  Okay.
17        BY MR. LARKIN: 
18  Q.   Your answer to at least some of the questions you received

19    from employees about what the card was is that in order to be

20    represented by the Union, you needed 50 percent plus one card

21    to get an election for Union representation, correct?

22  A.   Yes.
23  Q.   Not everyone who signed a card that you solicited read the

24    card, correct?
25  A.   No.
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 1  Q.   No, everyone read the card?
 2  A.   Everyone read the card before they signed the card or

 3    filled the card out.
 4  Q.   Do you recall giving an affidavit to the Labor Board in

 5    this case?
 6  A.   Yes.
 7  Q.   On March 27th of 2014?
 8  A.   Yes.
 9  Q.   Do you recall in that affidavit stating and I’ll quote,

10    “Most employees read the front and the back of the card before

11    signing?”
12  A.   Yes.
13  Q.   So not everyone read the front and back of the card before

14    signing, correct?
15  A.   Some read just the back.  And then when they filled the

16    front out, they asked a question of what was -- what was the

17    ultimate goal of this.  And I said right on top this is -- it

18    explains that.
19  Q.   Again, my question was not everyone read the front and the

20    back of the card before signing it, correct?
21        MS. ROBERTS: Objection.  I’m not sure he can say;

22    objection, no foundation.
23        MR. LARKIN: The answer was non-responsive.

24        JUDGE ROSAS: Yes, the objection is overruled and what I

25    would advise counsel to do is move to strike when they’re non-
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 1    responsive so we can avoid this problem, okay?
 2        MR. LARKIN: Okay.
 3        JUDGE ROSAS: And we can deal with it right then so

 4    there’s no issue about whether something’s been asked and

 5    answered before.
 6    The objection’s overruled.  Go ahead.
 7        THE WITNESS: Could you read it again, please?

 8        BY MR. LARKIN: 
 9  Q.   My question was not everyone who signed a card read the

10    front and back before signing, correct?
11  A.   Not everyone, there may be a couple.
12        MR. LARKIN: Do you have the cards that were entered in

13    evidence?
14        MS. ROBERTS: Can we go off the record?
15        MR. LARKIN: Sure.  Your Honor, can we take three --

16    maybe a bathroom break?
17        JUDGE ROSAS: Yes, off the record.
18    (Whereupon, a recess was taken from 1:47 p.m. to 1:55 p.m.)

19        JUDGE ROSAS: On the record.
20        BY MR. LARKIN: 
21  Q.   Mr. Abare, you testified on direct that you solicited a

22    number of Union authorization cards and spent quite a bit of

23    time yesterday and today going through those cards, do you

24    recall doing that?
25  A.   Yes.
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 1  Q.   You don’t recall the date on which you got each and every

 2    one of these cards signed without actually looking at the card,

 3    correct?
 4  A.   Correct.
 5  Q.   I only have one so we’re going to have to sort of do this

 6    over the table.  And I apologize if this isn’t in the order

 7    that they were presented yesterday.  I have Exhibit 112.

 8        JUDGE ROSAS: If you have to lean in to see what he’s

 9    doing, that’s fine, I have no problem with that.
10        BY MR. LARKIN: 
11  Q.   General Counsel Exhibit 112 is a card that you testified

12    you had signed by Rick McDermott.
13  A.   Yes.
14  Q.   Do you remember where you were when Mr. McDermott signed

15    the card?
16  A.   Yes.
17  Q.   Where were you?
18  A.   BJ’s parking lot.
19  Q.   BJ’s, is that a store?
20  A.   Yes.
21  Q.   And where is that?
22  A.   North Syracuse, Cicero area.
23  Q.   Was anyone else present when he signed the card besides

24    you?
25  A.   No.

Page 539 - Page 542 (36) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0142

Case 16-3076, Document 168, 05/04/2017, 2027443, Page144 of 240



 -  Vol. 3
July 18, 2014

Page 543

 1  Q.   Did you happen to run into him at BJ’s?  Is that why he

 2    signed the card in the parking lot at BJ’s?
 3  A.   Yes.
 4  Q.   General Counsel’s Exhibit 115.  This is a card you

 5    testified you had signed in your presence by Arnold M. King?

 6  A.   Yes.
 7  Q.   Do you recall where you were when this card was signed?

 8  A.   Yes, cold mill cafeteria/break S1 room.
 9  Q.   Does Mr. King work in the cold mill?
10  A.   Yes.
11  Q.   And was anyone else present when Mr. King signed the card?

12  A.   No.
13  Q.   This is General Counsel’s 129.  It’s a card you testified

14    that you had signed by Shaun Barlow.
15  A.   Yes.
16  Q.   And where were you when this card was signed?

17  A.   We were in the cold mill break room/S1 room.

18  Q.   Does Mr. Barlow work in the cold mill?
19  A.   Yes.
20  Q.   Anyone else witness Mr. Barlow sign the card?

21  A.   No.
22  Q.   GC-122, it’s a card you testified was signed by Arthur

23    Webb.
24        (General Counsel’s Exhibit 122 identified.)
25  A.   Yes.
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 1  Q.   And do you recall where you were when Mr. Webb signed the

 2    card?
 3  A.   Yes.
 4  Q.   Where were you?
 5  A.   We were in the cold mill cafeteria/break S1 room and Art

 6    and I were actually working on the computer.
 7  Q.   Does Mr. Webb work in the cold mill?
 8  A.   Yes.
 9  Q.   Did anyone else witness Mr. Webb sign the card?

10  A.   No.
11  Q.   Was there anyone else in the room when he signed the card?

12  A.   There -- in the cafeteria there’s a split room.  There may

13    have been other people around.
14  Q.   You don’t recall who?
15  A.   No.
16  Q.   You both worked the day after Christmas?
17  A.   Yes.
18  Q.   General Counsel’s 116 is a card you testified you had

19    signed, Bob Kunelius?
20        (General Counsel’s Exhibit 116 identified.)
21  A.   Yes.
22  Q.   Do you recall where you were when Mr. Kunelius signed this

23    card?
24  A.   We were in the cold mill conference room, cold mill

25    cafeteria/S1 room.
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 1  Q.   Did anybody else witness Mr. Kunelius sign the card?

 2  A.   No.
 3  Q.   Was there anyone else in the conference room at the time

 4    he signed the card?
 5  A.   There could have been.  It was usually around lunchtime.

 6  Q.   But you don’t remember who?
 7  A.   I don't know.
 8  Q.   GC-128, that’s a card that you testified you had Joseph

 9    Drews sign?
10  A.   Yes.
11  Q.   Do you recall where you were when Mr. Drews signed his

12    card?
13  A.   In the cold mill cafeteria.
14  Q.   Cafeteria?
15  A.   Yes.
16  Q.   Did anyone else witness Mr. Drews sign the card?

17  A.   No.
18  Q.   And was there anyone else in the cafeteria?
19  A.   Again, it was lunchtime, very possible, yes.
20  Q.   But you don’t remember who?
21  A.   No.
22  Q.   GC-113, it’s a card you had testified you had signed by

23    James Craig.
24  A.   Yes.
25  Q.   Do you recall where you were when Mr. Craig signed the
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 1    card?
 2  A.   Yes.  We were -- this one we were in the cafeteria

 3    -- well, actually we were out back of the cafeteria.  I think

 4    that’s where Jimmy signed it.
 5  Q.   I’m sorry, could you repeat that?
 6  A.   We were in the cold mill caf and there’s an outside door.

 7    I can't remember if we were crossing in between or we were in

 8    the caf, but I know that we were -- it was lunchtime.

 9  Q.   Did anyone else witness him sign the card?
10  A.   No.  No.
11  Q.   I’m sorry, when you keep saying caf you’re referring to

12    the cafeteria?
13  A.   The cafeteria, I’m sorry.
14  Q.   Just so it’s clear for the record.
15  A.   Sure.
16  Q.   And it’s the cold mill cafeteria, correct?
17  A.   Yes.  There’s a like a short order place that you get your

18    lunch and whatnot and then there’s a permanent wall that’s

19    right next to it that’s a room a little bit bigger than this

20    that’s -- we use it for a break room, meeting room, conference

21    room, I guess.
22  Q.   And how big is this room?
23  A.   It’s probably twice the size of this room.
24  Q.   I’m sorry, for the record can you be a little more

25    descriptive?  That won’t --
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 1  A.   Oh, I’m sorry.  It’s about, I don't know, 40 by 60 maybe,

 2    40 by 70, something like that.
 3  Q.   40 feet by 60 feet?
 4  A.   Yeah, maybe a little bit larger than that.
 5  Q.   So just so the record’s clear, up to this point each time

 6    you’ve referred to the cold mill caf as the location of the

 7    employees who we just talked about who signed cards, you’re

 8    referring to this 40 foot by 60 foot room in the cold mill?

 9  A.   Yes.
10  Q.   Okay, General Counsel’s 111.
11  A.   Brandon Natoli.  This one was -- this one was in the

12    cafeteria and I think there was another person present when I

13    signed -- when this one was signed.
14  Q.   Same cold mill cafeteria?
15  A.   Yes.
16  Q.   And do you recall who the other person who was present?

17  A.   Ray Watts.
18  Q.   General Counsel’s 200 the card of Michael Deno.

19  A.   Yes.
20  Q.   Do you recall where you got that card signed?

21  A.   Yes.  Mike signed his card at the meeting in Pulaski and

22    that date is supposed to be the 27th, not the 13th or the 17th.

23    I’m pretty sure that’s when the date was on where the Pulaski -

24    -
25  Q.   So the date -- I’m sorry, the date on General Counsel’s
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 1    Exhibit 200 is 12/17/13, but that’s not the correct -- that not

 2    actually the date on which Mr. Deno signed General Counsel’s

 3    200?
 4  A.   No, because the meeting was on -- it was in the Pulaski

 5    when we did our meeting.  The 17th is when I signed my card

 6    with Jim Ridgeway.
 7  Q.   So what is the date on which Mr. Deno signed General

 8    Counsel’s 200?
 9  A.   I believe it was the 27thh when we were at the Pulaski

10    meeting.
11  Q.   And do you recall was anyone else -- did anyone else

12    witness Mr. Deno sign the card?
13  A.   Yes.  There were several people in there.  Face-wise Bob

14    Porter, Robert Porter.  There was people around the table.

15  Q.   Do you recall anyone else?
16  A.   Robert Porter stands up most.
17  Q.   To your knowledge did Mr. Deno fill out all of the

18    handwriting that is reflected on the card?
19  A.   Yes.
20  Q.   Did he fill out the date?
21  A.   Yeah, same handwriting, yes.
22  Q.   Did you see him write it in when he wrote it in?

23  A.   No, I wasn’t paying particularly close attention to him

24    writing the date in.
25  Q.   So you didn’t realize until later that he’d written the
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 1    wrong date?
 2  A.   Yeah.  Yesterday when I seen the card again, yes.

 3  Q.   So that’s -- so yesterday’s the first time you realized

 4    that the date on Mr. Deno’s card was not the date he signed it?

 5  A.   Yes.
 6  Q.   General Counsel’s 1 -- I think that’s 130, the card of --

 7    you had testified you had signed by Michael Beman?

 8  A.   Yes.
 9  Q.   Are you aware where you got that card signed?

10  A.   Lunchroom, café, I’m sorry -- caf -- cold mill cafeteria.

11  Q.   Same room we’ve been discussing?
12  A.   Yes.
13  Q.   And did anyone else witness him sign the card?

14  A.   No.
15  Q.   Was anyone else present in the room at the time?

16  A.   Again, these were usually done at lunchtime so as far as

17    standing right next to me, no.
18  Q.   Okay.  You don’t recall -- if there were people in the

19    room you don’t recall who they were?
20  A.   Just our shift people.  I mean --
21  Q.   General Counsel 127, the card of Scott Grimshaw.

22  A.   Bing signed -- sorry.  Scott Grimshaw signed in, I’m

23    pretty sure, the locker room.
24  Q.   When you say the locker room, what are you referring to?

25  A.   Cold mill locker room.
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 1  Q.   In the cold mill portion of the plant?
 2  A.   Yes.
 3  Q.   Did anyone else witness him sign the card?
 4  A.   No.
 5  Q.   Was anyone else in the locker room when he signed the

 6    cards?
 7  A.   Yes.
 8  Q.   Do you recall who?
 9  A.   Shift change so there’s multiple shifts in and ou6t.

10  Q.   Do you remember any names?
11  A.   Bob Porter, Bob Kunelius, myself, Art Webb.  It’s a shift

12    change, the combining of two different shifts.
13  Q.   What time is shift change?
14  A.   5:30.
15  Q.   In the morning?  5:30 a.m. or 5:30 p.m.?
16  A.   5:30 a.m., 5:30 p.m.
17  Q.   So there’s two shift changes on each day?
18  A.   Yeah, one in the morning and one at night.
19  Q.   Do you recall which one you’re referring to here?

20  A.   I don’t.  I don't know.  I know -- I’m pretty sure -- I’m

21    90 percent positive it was a shift change.
22  Q.   You just don’t --
23  A.   It was in the locker room.
24  Q.   You just don’t remember which shift change?

25  A.   No.
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 1  Q.   General Counsel’s 126, the card of Christopher Hansel, do

 2    you recall when Mr. Hansel signed the card -- where?  I’m

 3    sorry.
 4  A.   Yes, cold mill cafeteria and it was at lunchtime.

 5  Q.   Did anyone else witness him sign the card?
 6  A.   No.
 7  Q.   Do you recall if anyone else was in the room when he

 8    signed?
 9  A.   No.  No.
10  Q.   No, you can’t recall?
11  A.   No, I can’t recall.
12  Q.   Now, there’s what appears to be two different instruments

13    anyway were used to fill this out.  It looks like there’s a

14    blue pen filled out a large portion of this and then a pink

15    marker filled out the Letter C.  Do you know what that pink

16    Letter C is?
17  A.   Yes, that’s his shift.  He’s on C shift.
18  Q.   Do you know who put that Letter C on the card?

19  A.   Yes.
20  Q.   Who did?
21  A.   He did.  As he was walking away, he said I didn’t put my

22    shift and he didn’t put his pay rate.  And he grabbed his pen

23    out of his pocket and threw the C on it.
24  Q.   So he used a different pen to put that marking on it?

25  A.   Yes, to the best of my knowledge, yes.
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 1  Q.   General Counsel’s 145, the card of Kevin --
 2  A.   Holliday.
 3  Q.   -- Holliday.  Do you recall where you were when Mr.

 4    Holliday signed his card?
 5  A.   Yes.
 6  Q.   Where were you?
 7  A.   We were at the Woodchuck Tavern.
 8  Q.   And where is that?
 9  A.   That is on Mitchell Street in Oswego.
10  Q.   Were you with anyone?
11  A.   Yes.
12  Q.   Who else was with you?
13  A.   Jack Vanderbaan.
14  Q.   Did Mr. Vanderbaan witness the card signed?

15  A.   Yes.
16  Q.   Did anyone else witness the card signed?
17  A.   Yes.
18  Q.   Who else?
19  A.   His girlfriend was there.
20  Q.   You don’t know her name?
21  A.   No.
22  Q.   Were you with anyone else that night besides Mr.

23    Vanderbaan?
24  A.   After this, yes.
25  Q.   Do you recall who it was?
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 1  A.   Yes.
 2        MR. LaCLAIR: Objection, relevance to after.

 3        BY MR. LARKIN: 
 4  Q.   Afterwards, what do you mean by afterwards?

 5  A.   After -- it was afternoon and we were -- I ended up

 6    staying down at the Chuck for a little while and I was

 7    socializing with friends.
 8  Q.   Okay.  And so the friends, when you socialized with

 9    friends, your testimony is the same that this was after Mr.

10    Holliday signed the card?
11  A.   No, Kevin signed the card before all of the friends were

12    together.
13  Q.   Right.  So the friends that you’re talking about did they

14    witness Mr. Holliday sign the card?
15  A.   No.
16  Q.   Or were they there in the Woodchuck when Mr. Holliday

17    signed the card?
18  A.   No.
19  Q.   Were any of the friends, were any of them Oswego

20    employees?
21        MR. LaCLAIR: Objection, relevance.
22        JUDGE ROSAS: Sustained.
23        BY MR. LARKIN: 
24  Q.   Do you know whether any other individuals signed cards in

25    the Woodchuck that afternoon?
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 1  A.   Yes.
 2  Q.   Do you know who?
 3  A.   Nobody, not from me anyhow.
 4  Q.   Right.  I’m just asking do you know if any other Oswego

 5    employees besides Mr. Holliday signed the Union card at the

 6    Woodchuck on January 3rd of 2014?
 7  A.   To my knowledge, no.
 8  Q.   Okay.  I thought I just heard you say yes, is that not

 9    what you meant to say?
10  A.   Now you got me confused.  I mean --
11  Q.   Well, let’s start with this.  Did you have anyone else

12    sign a Union authorization card at the Woodchuck on January

13    3rd, 2014?
14  A.   No.
15  Q.   Did anyone else notwithstanding whether ot was a card that

16    you solicited, are you aware whether anyone else signed a Union

17    card at the Woodchuck on January 3rd of 2014?

18  A.   Not to my recollection.
19  Q.   Okay.  General Counsel’s 124, the card of David Zukovsky.

20  A.   Zukovsky.
21  Q.   Do you recall where he signed the card?
22  A.   Yes.
23  Q.   Where was that?
24  A.   We were in the cold mill caf, café, cafeteria.
25  Q.   Same room?
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 1  A.   Yes.
 2  Q.   Did anyone else witness him sign the card?
 3  A.   Yes.
 4  Q.   Who?
 5  A.   Chris Hansel.
 6  Q.   And who is Chris Hansel?
 7  A.   Chris Hansel is David Zukovsky’s crew leader and my

 8    counterpart.
 9  Q.   Anyone else?
10  A.   No.
11  Q.   Do you recall whether anyone else was present in the room?

12  A.   No, I don’t.
13  Q.   General Counsel’s 121, the card of Brian Vanella, do you

14    recall where you were when you had that card signed?

15  A.   I believe Brian -- we were in the cold mill cafeteria.

16    Brian’s a fellow crew leader.  Well, also a crew leader at the

17    time.
18  Q.   Did anybody else witness Mr. Vanella sign?
19  A.   No.
20  Q.   And do you recall whether anyone else was present in the

21    room?
22  A.   No.
23  Q.   No, you don’t recall?
24  A.   I don't recall.
25  Q.   Do you know whether Mr. Vanella ever asked for his card to
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 1    be returned to him?
 2  A.   Brian never asked me to have it returned.
 3  Q.   Do you know whether he ever asked to have his card

 4    returned?
 5  A.   I -- I don't know that.  I don't know.
 6  Q.   Did anyone ever tell you that Mr. Vanella had asked to

 7    have his card returned?
 8  A.   No.
 9  Q.   General Counsel 120, the card of Joe Stock, Jr., do you

10    recall where you were when you had that card signed?

11  A.   Yes.
12  Q.   Where were you?
13  A.   With Joey I’m 99 percent positive we were just outside the

14    cold mill.
15  Q.   So just outside the cold mill in the plant somewhere?

16  A.   In that door there’s a smoking break room or not break

17    room, but standing area.  It was just outside the -- where

18    people smoke.
19  Q.   Was this inside the plant or outside the plant?

20  A.   Outside the plant, just outside the door.
21  Q.   Do you know approximately what part of the plant you’re

22    talking about?
23  A.   The cold mill.
24  Q.   So cold mill area just outside the actual facility?

25  A.   North end, 88th area.  I’m pretty sure.
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 1  Q.   Did anybody else witness Mr. Stock sign the card?

 2  A.   No.
 3  Q.   Was anyone standing outside in the smoking area with the

 4    two of you when he signed?
 5  A.   Not that I’m aware of, no.
 6  Q.   GC-199, the card of Nicholas Spear.  Do you recall where

 7    you were when you had that card signed?
 8  A.   Cold mill cafeteria.
 9  Q.   And did anybody else witness Mr. Spear sign?

10  A.   His father was -- they’re always near, so I -- no, no.

11  Q.   No, no one else witnessed it?
12  A.   No.
13  Q.   Do you recall if anyone else was in the room?

14  A.   I believe John Spears, John Spear, his father.

15  Q.   Mr. Spear’s father?
16  A.   Nicholas’ father John, yes.
17  Q.   John works at the plant?
18  A.   Yes.
19  Q.   It appears that on the face of the front side of Exhibit

20    119 there’s a word cold mill written in blue ink and then it’s

21    crossed out in black ink and the word shipping.  Does Mr.

22    Spears work in shipping?
23  A.   Yes.
24  Q.   And do you know who put the -- who crossed out cold mill

25    and wrote shipping?
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 1  A.   Yes, he did.  He -- they changed over the shipping area

 2    from cold mill owning it to being shipping.  So he probably

 3    filled it out and then scratched it out and put in shipping.

 4  Q.   And did he scratch it out the same day he signed it or on

 5    a different day?
 6  A.   Same day.
 7  Q.   Was it during the same transaction or did he come back to

 8    you later in the day and say, hey, I need to fix something on

 9    my card?
10  A.   Same day.
11  Q.   Well, when I say the same transaction, what I mean is you

12    testified that he signed the card with you in the cold mill

13    cafeteria, no one else witnessed it.  His father may have been

14    around, but didn’t witness it.  Did he then change the word --

15    did he cross out the word cold mill and write shipping --

16  A.   Yes.
17  Q.   -- in that same time period or did he come back to you

18    later in the day and make those words?
19  A.   It was the same transaction.
20  Q.   Okay, Exhibit 118, General Counsel’s 118, the card of John

21    Spear.
22  A.   John Spears, yes.
23  Q.   And that would be Mr. Spears’, Nicholas Spears’ father?

24  A.   Yes.
25  Q.   Do you remember where you were when Mr. Spear signed his
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 1    card?
 2  A.   Yes.
 3  Q.   Where were you?
 4  A.   We were in the cold mill caf.  I can’t remember if John

 5    signed his card first or if Nicholas signed his card first, but

 6    we were in the cold mill cafeteria.
 7  Q.   Okay.  And did --
 8  A.   That’s the same situation as with Nick, they were -- I

 9    mean they were together.  It was lunchtime.
10  Q.   Did Nicholas Spear witness John Spear sign Exhibit 118?

11  A.   No.
12  Q.   Did anybody else witness Mr. Spear sign 118?

13  A.   No.
14  Q.   So just to make sure I understand I think what you’re

15    saying is that both John Spear and Nicholas Spear each signed a

16    card on the same date in the same room during the same time,

17    but neither one witnessed the other sign?
18  A.   They were -- one, I don't know, they were getting a drink

19    of whatever, but I talked to one and then I talked to the

20    other.
21  Q.   And you don’t recall whether anyone else was in the room

22    besides the three of you?
23  A.   No.  Pretty much it was -- I tried to do everything one-

24    on-one.
25  Q.   And why is that?
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 1  A.   To protect their identity.
 2  Q.   This is General Counsel’s 117, the card of Ann Smith.  Do

 3    you recall where you were when you had that card signed?

 4        (General Counsel’s Exhibit 117 identified.)
 5  A.   Cold mill cafeteria and Michelle Johnson was probably with

 6    me.
 7  Q.   Michelle Johnson?
 8  A.   More than likely, yes.
 9  Q.   Anyone else that you can recall?
10  A.   No.  We eat our lunch together.
11  Q.   Was Ms. Johnson on the in-house organizing committee with

12    you?
13  A.   No.
14  Q.   She was not?
15  A.   No.
16  Q.   You got Michelle Johnson to sign her card, correct?

17  A.   To sign Michelle’s card?
18  Q.   Yes.  You collected a Union card from Michelle Johnson, is

19    that right?
20  A.   Yes.
21  Q.   Was she active during the Union campaign?
22  Mr. LaCLAIRE:  Objection, vague.
23        THE WITNESS: She was a supporter.
24        JUDGE ROSAS: I’ll allow it.
25        THE WITNESS: She was a supporter.
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 1        BY MR. LARKIN: 
 2  Q.   Did she solicit employees to sign Union authorization

 3    cards?
 4  A.   No.
 5  Q.   She did not?
 6  A.   No.
 7  Q.   Did she distribute any of the literature that we looked at

 8    earlier this morning?
 9        MS. ROBERTS: Objection, Your Honor.
10        MS. LESLIE: Objection, Your Honor.
11        JUDGE ROSAS: Sustained.
12        BY MR. LARKIN: 
13  Q.   GC-114, Mark Jones.  Do you recall where you were when Mr.

14    Jones signed?
15  A.   Yes.
16  Q.   Where were you?
17  A.   in our lockers.
18  Q.   When you say your lockers do you mean --
19  A.   Cold mill locker room.
20  Q.   Did anyone else witness him sign the card?
21  A.   No.
22  Q.   Was anyone else in the locker room when he signed?

23  A.   Yes.
24  Q.   Do you remember who?
25  A.   I don't know.  He’s in my aisle two lockers down from me.
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 1  Q.   So there are other employees, but you don’t remember who

 2    they are?
 3  A.   Yeah, I mean because there were people in the room.

 4  Q.   And General Counsel Exhibit 84, Clark David Zappala.

 5  A.   Zappala.
 6  Q.   Zappala?  Do you recall where you were when Mr. Zappala

 7    signed his card?
 8  A.   Yes, we were in the cold mill cafeteria.
 9  Q.   Did anybody else witness him sign it?
10  A.   Yes, Bob Cornelius, I believe.
11  Q.   Anybody else?
12  A.   No.
13  Q.   Was anybody else in the room at the time?
14  A.   No.
15  Q.   Do you know whether Bob Cornelius solicited other

16    employees to sign cards?
17  A.   Yes.
18        MS. ROBERTS: I object to the line of questioning.

19        JUDGE ROSAS: What’s that?
20        MS. ROBERTS: Object to that last question.

21        JUDGE ROSAS: Repeat the question.
22        MR. LARKIN: I asked whether he was aware if Bob

23    Cornelius solicited other employees to sign Union cards.  She

24    objected.
25        JUDGE ROSAS: Okay.  The objection is appropriate only
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 1    with respect to anything outside his presence.  Did you see him

 2    in your presence, talk to him?
 3        THE WITNESS: No.
 4        MR. MANZOLILLO: Your Honor, move to have the previous

 5    answer stricken from the record.
 6        JUDGE ROSAS: Stricken?  All right.  Are you moving move

 7    to a new area at this point?
 8        MR. LARKIN: Yes.
 9        JUDGE ROSAS: All right.  Let’s take a five-minute break.

10    It’s too hot in here.
11        (Whereupon, a recess was taken from
12        2:28 p.m. to 2:35 p.m.)
13        JUDGE ROSAS: On the record.
14        BY MR. LARKIN: 
15  Q.   Mr. Abare, you testified earlier that you attended a

16    meeting that took place on February 18, 2014 at 5:30 p.m. at

17    the --
18  A.   Yes.
19  Q.   This was a meeting that was attended by the CEO of the

20    company, Mr. Mortons?
21  A.   Yes.
22  Q.   And plant manager Mr. Smith?
23  A.   Yes.
24  Q.   And Mr. Palmeri, President of the company?
25  A.   Yes.
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 1  Q.   And you recorded the meeting -- well, you recorded the

 2    audio of the meeting on your I-phone, correct?
 3  A.   Yes.
 4  Q.   Your I-phone has video capability, does it not?

 5  A.   Yes.
 6  Q.   But you didn’t video record the meeting, correct?

 7  A.   No.
 8  Q.   Now, you testified earlier about the demeanor of the

 9    management individuals present at the meeting, correct?

10  A.   Yes.
11  Q.   You testified about their facial expressions, right?

12  A.   Yes.
13  Q.   You don’t have a photo of the managers so we would have

14    objective evidence of their demeanors, do you?
15  A.   I don’t have a photo, no.
16  Q.   So your testimony about this meeting is based on your

17    subjective interpretation of their demeanor, correct?

18        MS. ROBERTS: Objection.
19        MR. LeCLAIR: Objection.
20        JUDGE ROSAS: That’s understood.  Sustained.

21        BY MR. LARKIN: 
22  Q.   Now, I have copies of General Counsel’s Exhibit 25 and

23    25(b).  Do you have copies in front of you?
24  A.   25(b).
25        MR. LARKIN: Well, do we only have one?
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 1        MS. ROBERTS: Yes, we do.
 2        MR. LARKIN: I’ll just put it in the middle here, 25(b).

 3        BY MR. LARKIN: 
 4  Q.   Now, you testified earlier that you attended a meeting

 5    with Andy Quinn and Greg Dufore on April 4th, 2014, correct?

 6  A.   Yes.
 7  Q.   Did you make any recording of the meeting?
 8  A.   No.
 9  Q.   Any audio?
10        JUDGE ROSAS: Tell me the date again, sir?

11        MR. LARKIN: April 4th, 2014.
12        BY MR. LARKIN: 
13  Q.   And I asked did you make any recording of the meeting.

14    Your answer was no?
15  A.   No.
16  Q.   You didn’t audio record anything in that meeting?

17  A.   No.
18  Q.   Or video record anything in that meeting?
19  A.   No.
20  Q.   You also testified that you had a follow up meeting with

21    Mr. Quinn and Mr. Dufore on April 11th of 2014, correct?

22  A.   April 2014, yes.
23  Q.   Did you make any recording of that meeting?

24  A.   No.
25  Q.   Any audio recording?
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 1  A.   No.
 2  Q.   Or video recording?
 3  A.   No.
 4  Q.   Okay.  Now, with regard to General Counsel’s Exhibit 25

 5    you printed General Counsel’s Exhibit 25 off of your home

 6    computer, is that correct?
 7  A.   Yes.
 8  Q.   Pages 1 and Page 2?
 9  A.   Yes.
10  Q.   You printed General Counsel’s Exhibit 25 off of your home

11    computer following your meeting with Mr. Quinn and Dufore on

12    April 4th, correct?
13  A.   Yes.
14  Q.   Mr. Quinn is not your friend on Facebook, is he?

15  A.   No.
16  Q.   And Mr. Dufore is not your friend on Facebook, is he?

17  A.   No.
18  Q.   Now, I just want to offer off the correct paper, correct

19    me if I’m wrong, but I believe your testimony was that during

20    the April 4th, 2014 meeting with Mr. Quinn and Mr. Dufore he

21    had a piece of paper on the desk, correct?
22  A.   Yes.
23  Q.   It was a single sheet of paper?
24  A.   Yes.
25  Q.   It was face down?
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 1  A.   Yes.
 2  Q.   At some point during the meeting he turned the sheet face

 3    up?
 4  A.   Correct.
 5  Q.   And what was on the sheet was the image reflected in

 6    General Counsel’s Exhibit 25(b), correct?
 7  A.   Yes.
 8  Q.   Now, with regard to the actual words in the post you wrote

 9    that, correct?
10  A.   Yes.
11  Q.   And you posted it to your Facebook page on March 29th, is

12    that correct, of 2014?
13  A.   Yes, whatever that Saturday was.
14  Q.   That was about a month after the Union election, correct?

15  A.   Yes.
16  Q.   So your post was not an immediate reaction to the Union

17    losing the election, correct?
18  A.   No.
19  Q.   You had several weeks to think about what happened in the

20    election before posting General Counsel -- the Facebook post in

21    25(b), is that right?
22  A.   Say it again, please?
23  Q.   You had -- well, let’s go back and make sure we cleared up

24    the prior question.  I asked you -- my question in the prior

25    question was your post was not an immediate reaction to the
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 1    Union losing the election.  Your answer was?
 2  A.   No.
 3  Q.   No, it was not an immediate reaction?
 4  A.   No.
 5  Q.   Just for clarification was it an immediate reaction to the

 6    Union losing the election?
 7  A.   No.
 8        MR. LaCLAIR: Objection as to the vague --
 9        MR. LARKIN: I’m just trying to get a clear record.

10        JUDGE ROSAS: Immediate reaction is subjective on his

11    part.  I need you to rephrase that.
12        BY MR. LARKIN: 
13  Q.   Your post, your Facebook post on March 29, 2014 was not a

14    post that you made in an excited state or you were upset after

15    the Union lost the election, correct?
16  A.   Correct.
17  Q.   You had several weeks following the election to reflect on

18    what happened in the election before March 29th of 2014, right?

19        MS. ROBERTS: I’m going to object.
20        JUDGE ROSAS: I think the calendar will speak for itself.

21        MR. LARKIN: Okay.
22        BY MR. LARKIN: 
23  Q.   You posted this from your home computer, correct?

24  A.   Yes.
25  Q.   Nobody asked you to post what you posted in 25(b),
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 1    correct?
 2  A.   Correct.
 3  Q.   You did it on your own, right?
 4  A.   Yes.
 5  Q.   And you said only friends, and we’ll define them.  When

 6    you mean friends, you mean people who are -- have accepted

 7    friend requests from you or people whose friend requests you’ve

 8    accepted on Facebook, correct?
 9  A.   Correct.
10  Q.   Right.  That’s what our concept, when we talk about the

11    word friend, that’s what we’re talking about here, right?  So -

12    -
13        MS. ROBERTS: The witness didn’t answer the question.

14        BY MR. LARKIN: 
15  Q.   Does that make sense?
16  A.   Yes, yes.  I’m sorry.
17  Q.   Okay.  Now, you said only your Facebook friends have

18    access to the posts that you post on your Facebook page, right?

19  A.   Yes.
20  Q.   Many of your Facebook friends are co-workers, correct?

21  A.   No.
22  Q.   John Witcomb is not a Facebook friend of yours?

23  A.   Yes.
24  Q.   John Whitcomb is a Facebook friend of yours, correct?

25  A.   Yes.
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 1  Q.   Jason Dexter is a Facebook friend of yours, correct?

 2  A.   No.
 3  Q.   Was he at the time you posted General Counsel’s Exhibit

 4    25(b)?
 5  A.   No.
 6  Q.   Are you sure?
 7  A.   Pretty sure, yes.
 8  Q.   But you did testify that -- has Jason Dexter ever been a

 9    Facebook friend of yours?
10  A.   No.  I think his wife has a Facebook.
11  Q.   Is Mr. Dexter’s wife a Facebook friend of yours?

12        MS. ROBERTS: I’m going to object to the relevance of

13    this line of questioning.
14        JUDGE ROSAS: I’ll allow some leeway.
15        THE WITNESS: I don’t think so.
16        BY MR. LARKIN: 
17  Q.   Now, you testified on direct that the language in your

18    Facebook post is just shop talk, correct?
19  A.   Yes.
20  Q.   And you and Mr. Vanella have talked and spoken to each

21    other like this repeatedly, correct?
22  A.   Okay, yes.
23  Q.   But you never reported Mr. Vanella’s comments to you to

24    the point of management, did you?
25  A.   No.
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 1    question him about the under --
 2        JUDGE ROSAS: I understand your -- the availability of

 3    misconduct to you as ammunition, defense of a Rite Line charge,

 4    but again you’re limited to the facts.
 5        MR. POWELL: Okay.
 6        JUDGE ROSAS: Okay?  And what he did and what he said.

 7    Because again, subjectivity on the part of either side is, you

 8    know, is not really going to be relevant.  I mean I have to

 9    draw -- I have to make legal conclusions in the end about

10    whether there was animus or not based on the facts, based on

11    either direct evidence or circumstantial evidence.  Okay?

12    And what your clients, for example, when we get to that

13    point, you know, with your clients, what they might have

14    thought, you know, about the Union at any given time versus

15    what they said is irrelevant.  Okay?  I mean it’s going to work

16    both ways.
17        MR. LARKIN: I would say that on direct exam Mr. Abare

18    testified that the word Fuck Tards is commonly used shop talk

19    at work.
20        JUDGE ROSAS: Right.
21        MR. LARKIN: We are entitled to probe that assertion on

22    cross examination.
23        JUDGE ROSAS: Absolutely, absolutely.
24        MR. LARKIN: And that is all I’m attempting to do.

25        JUDGE ROSAS: Okay.
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 1        MR. LaCLAIR: Judge, may I just clarify my objection

 2    pertaining to the characterization of the use of that word post

 3    and, you know, again argue with splitting hairs with the post

 4    speaks for itself.  And, you know, there are certain symbols

 5    used in these two words at issue so to the extent counsel’s

 6    hair dries in post as concluding --
 7        JUDGE ROSAS: Well, but at the same time I looked at the

 8    post and the post can use some amplification from my

 9    standpoint.  You all, again, may know more than I do as to what

10    everything in the post means, but again there’s certain kind --

11    to me it appears to be certain code language that’s being

12    spoken about, abbreviated references to terms and conditions of

13    employment, obviously.
14    So it’s certainly relevant to be probed.  It’s the reason,

15    according to the General Counsel, for the cause of action under

16    the 8(a)(3) and you’re certainly going to probe it and

17    especially with respect to your defense as you’re going to

18    claim, I assume, of misconduct being a basis to defend against

19    an 8(a)(3).
20        MS. ROBERTS: Your Honor, just to clarify as well, it’s

21    also alleged as an 8(a)(2).
22        JUDGE ROSAS: Right, right.  So, you know, again you’re

23    entitled absolutely to probe it, but when it comes to his state

24    of mind I’m not sure that you’re going to get there, okay?

25        BY MR. LARKIN: 
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 1  Q.   What’s your understanding when you use the word Fuck Tards

 2    of what that term means?
 3  A.   Actually, as coarse as this may sound, friends.

 4        JUDGE ROSAS: What’s that?
 5        THE WITNESS: As coarse as it may sound, it is friends.

 6    I use -- I tell people they’re Fuck Tards, I call them Shit

 7    Bags.  It’s -- that’s who I am.  That’s my nature as far as --

 8        BY MR. LARKIN: 
 9  Q.   I would just like to think all the Fuck Tards out there to

10    know that if they --
11        MR. LaCLAIR: Objection, objection.
12        BY MR. LARKIN: 
13  Q.   -- wanted to give them another chance, were you referring

14    to friends when you wrote that sentence?  Were you calling

15    those people your friends?
16        MR. LaCLAIR: Objection, mischaracterization of the post.

17        JUDGE ROSAS: Okay, read your question again.  I’m sorry,

18    restate your question.
19        BY MR. LARKIN: 
20  Q.   I would just like to think all the Fuck Tards out there

21    that voted no, and that they wanted to give them another

22    chance.
23        MR. LaCLAIR: Same objection.
24        JUDGE ROSAS: Now, finish with your question.

25        BY MR. LARKIN: 
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 1  Q.   When you were referring to the Fuck Tards that voted no,

 2    were you referring to a group of people that you felt were your

 3    friends?
 4        JUDGE ROSAS: This is a term of art that’s at issue in

 5    this case apparently.  Overruled.  Go ahead.
 6        THE WITNESS: Sure, it could have been friends, it could

 7    have been both sides.
 8        BY MR. LARKIN: 
 9  Q.   Isn’t it true that the word Fuck Tards is a combination of

10    the word Fucking and Retards?
11  A.   If that’s how you want to determine it, that’s fine, but

12    no.
13  Q.   But that’s how you determined it.
14        MS. ROBERTS: Objection, that’s argumentative.

15        JUDGE ROSAS: This is cross examination on this

16    particular term that’s in controversy at this point.  It’s

17    fine.
18        BY MR. LARKIN: 
19  Q.   Mr. Abare, you testified on direct exam that you were

20    doing bills and that you were upset and that you posted this

21    post because you were upset.
22  A.   Um-hum.
23  Q.   So you called a group of people who voted no Fuck Tards

24    while you were upset.
25  A.   I have a friend who has a camp called Camp Fuck Tard, so
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 1    yes, friends, people that -- friends on both sides.
 2  Q.   Mr. Abare, do you recognize that calling someone with a

 3    mental disability of retard is about the most offensive thing

 4    that you can call someone?
 5        MS. ROBERTS: Objection.
 6        MR. MANZOLILLO: Objection, argumentative.

 7        JUDGE ROSAS: Sustained, sustained.
 8        MR. LARKIN: I don’t understand how that’s argumentative,

 9    Your Honor.  This is coarse language.  We’re dealing with a

10    situation where this individual posted very coarse and

11    offensive language on a Facebook post that resulted in

12    disciplinary action, okay?
13    We are entitled to probe with coarse language what he

14    understands this term to be, whether he associates it with

15    certain other certain other terms and they may not be nice, but

16    this is not nice.  That’s what --
17        MR. LaCLAIR: Your Honor, counsel’s testifying as to the

18    level of offensiveness here, he’s not truly probing the reality

19    of the offensiveness on the shop floor.
20        JUDGE ROSAS: Your question was asked and answered.

21        MR. LARKIN: I don’t think --
22        JUDGE ROSAS: You’re rephrasing it for dramatic purposes.

23    That’s what you’re doing, okay?  You’re already there.  You’re

24    at that point.  You’ve made your point.  There’s a -- at the

25    moment it appears to the finder of fact that there’s a
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 1    divergence of view, perhaps, as to whether or not the term was

 2    meant offensively or whether it was a term of endearment or

 3    something else in between.
 4    But the state of mind of this witness when he was doing it

 5    or the impact that it has on the perhaps group of persons that

 6    might be referenced by the terminology we’re already at that

 7    point.  Okay?
 8    If you have a different -- if you have a different form of

 9    asking that question, without dramatizing it, you can try it

10    again if we need to further probe the meaning of that term but

11    --
12        BY MR. LARKIN: 
13  Q.   Do you consider it offensive to use racist terms?

14        MR. LaCLAIR: Objection, relevance.
15        JUDGE ROSAS: Hold on.  As to what he considers that’s

16    sustained.
17        BY MR. LARKIN: 
18  Q.   Mr. Abare, if calling somebody a Fuck Tard is a term of

19    endearment you wouldn’t have had any reason to apologize to Mr.

20    Quinn, would you?
21        MS. ROBERTS: Objection.
22        JUDGE ROSAS: Sustained.  Same as to the form of the

23    question.
24        BY MR. LARKIN: 
25  Q.   If calling someone a Fuck Tard was shop talk why did you
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 1    apologize for putting this post up when you were in the meeting

 2    on April 4th with Mr. Quinn?  What was there to apologize

 3    about?
 4        JUDGE ROSAS: You can answer.
 5        THE WITNESS: Okay.  The fact that I used a flagrant word

 6    in there that I knew that I was going to be targeted for was

 7    the no voters.  The other words are shop floor words.  The no

 8    voters is what my wife told me that I’m going to get jammed up

 9    on.  That’s what I was apologizing for.
10        MR. LARKIN: Move to strike.  It’s non-responsive and I’d

11    like an answer to my question.
12        JUDGE ROSAS: Your question was answered in narrative

13    form so I’m going to let it stand.  You can probe it further if

14    you want.
15        BY MR. LARKIN: 
16  Q.   Why did you feel it was necessary in your meeting with Mr.

17    Quinn to apologize for the post?
18        MR. MANZOLILLI: Objection.  He just answered it.

19        MR. LARKIN: No, it was not answered.
20        JUDGE ROSAS: I’ll let him answer it.
21        THE WITNESS: Again, because the word no voters was on

22    there, I knew I was going to be targeted and labeled for that

23    particular two words on that post.  You ask anybody on the

24    floor, they’d know that I use the word Shit Bag, Fuck Tard, Eat

25    Shit on a daily basis.
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 1    And the fact that I put in there give them another chance

 2    was a slogan that was going around on the floor.  That’s what

 3    my wife told me, you’re going to get jammed up on that.  And

 4    that’s why I apologized to Andy.
 5        MR. LARKIN: Move to strike, it’s non-responsive.  This

 6    is going to be a long afternoon, Your Honor, but we’re here for

 7    as long as it takes.  We’re going to get answers to our

 8    questions.
 9        JUDGE ROSAS: The motion is denied.  Next question.

10        BY MR. LARKIN: 
11  Q.   So you apologized because your wife told you you were

12    going to get in trouble if you didn’t, is that your testimony?

13  A.   She said that you may have -- you may get jammed up for

14    that given the fact that you used the two statements in there

15    that were used during the campaign.
16  Q.   You told Mr. Quinn that you were frustrated after seeing

17    your paystub in the meeting, correct?
18  A.   Correct.
19  Q.   You said that GC Exhibit 25(b) was one of those things you

20    said and you could pull it back if you could, correct?

21  A.   Correct.
22  Q.   Mr. Quinn told you he didn’t think the post was

23    appropriate, correct?
24  A.   That’s incorrect.
25  Q.   You told him --
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 1        MS. LESLIE: I’m sorry.  Your Honor, I would just like to

 2    note that Andy Quinn is actually in the room.
 3        JUDGE ROSAS: Well, I’ve had Mr. Quinn in the room and --

 4        MS. LESLIE: I apologize, I apologize.
 5        JUDGE ROSAS: -- and the other witness is also present.

 6        MS. LESLIE: I apologize, Your Honor.
 7        JUDGE ROSAS: I’m aware of it.
 8        BY MR. LARKIN: 
 9  Q.   You told Mr. Quinn that you would take it back if you

10    could and you would apologize.
11  A.   If I could, yes.
12  Q.   Correct?  You said if you could do it over again you

13    wouldn’t put that post out there again, correct?
14  A.   That's correct.
15  Q.   Did you ever remove the post from your Facebook page?

16  A.   I did not.
17  Q.   So if we went on your Facebook account right now would the

18    post be there?
19  A.   No.
20  Q.   So you did remove it.
21  A.   It’s actually hidden because there’s no sense in having it

22    there.
23  Q.   Well, Mr. Abare, however you may feel about the use of

24    these terms, you recognize that the use of these terms were

25    offensive to some of your co-workers, don’t you?
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 1        MR. LaCLAIR: Objection, unrelated.
 2        MS. ROBERTS: Objection.
 3        JUDGE ROSAS: Sustained.
 4        MR. POWELL: Your Honor, if I may?  His awareness of the

 5    offensiveness of his -- of the language that he was using I

 6    think is an appropriate -- if he’s aware that that’s offensive

 7    language, it’s an appropriate line of inquiry.  And I think if

 8    he was using racist terminology or sexist terminology or

 9    anything like that, that this kind of -- line of questioning

10    would be available.
11    And I think his subjective intent and how he responded to

12    it is a part of the context of the disciplinary decisions at

13    issue here.  They were allowed to develop context as to why he

14    did it because he was upset, we should be able to develop

15    context about whether he was aware of the offensiveness and the

16    nature of the language.
17        MS. ROBERTS: Your Honor, can we respond?

18        JUDGE ROSAS: You cannot, no, no.  The objection is

19    overruled -- I’m sorry -- the objection is sustained. You’re

20    not entitled to bring out his subjectivity.  His subjectivity,

21    his intentions are completely irrelevant.  This is an objective

22    test analysis that I would be undertaking as to the

23    reasonableness of the company’s actions based on the material

24    that’s there.
25    And to the extent that the material needs to be explained,
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 1    that’s what you’re entitled to do.  And I’ve given you an

 2    extensive amount of leeway so that we can, you know, fully

 3    understand the context of what the statement is, but we had

 4    testimony, granted, background or context by the General

 5    Counsel about he was paying his bills and the interaction with

 6    his wife and a couple of things of that nature and I gave you

 7    some leeway in that regard.
 8    But again, what he intended to do, the offensiveness, the

 9    impact on other people, that’s for my -- that’s for me to

10    determine, okay?   And to the extent that you all need to bring

11    in any facts that I might be in a position to consider, that

12    are appropriate for my consideration they don’t include the

13    subjective views of this witness or any other witness.

14    Okay, next question.
15        BY MR. LARKIN: 
16  Q.   Mr. Abare, the company took away your crew leader

17    responsibilities as a result of this proposed GC Exhibit 25,

18    correct?
19  A.   Correct.
20  Q.   And your duties on the Fire squad and the EMS squad,

21    correct?
22  A.   Correct.
23  Q.   You believe the company punished you unfairly, don’t you?

24  A.   Yes, I do.
25  Q.   And you believe the company had it in for you because of
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 1    your support for the Union, don’t you?
 2  A.   Yes, I do.
 3  Q.   As you said, you were a big Union supporter throughout the

 4    campaign, correct?
 5  A.   Yes, I was.
 6  Q.   Mr. Abare, you’ve testified at length about the fact that

 7    you solicited Union authorization cards in the plant.  You

 8    weren’t disciplined for that, were you?
 9        MS. ROBERTS: Objection.
10        MS. LESLIE: Objection.
11        MS. ROBERTS: There’s nothing in the evidence --

12        MS. LESLIE: No allegation.
13        MS. ROBERTS: -- that they were aware of it to be

14    disciplined.
15        MR. LARKIN: it goes to animus.
16        MS. ROBERTS: First, Your Honor --
17        JUDGE ROSAS: I’m going to sustain the objection because

18    it calls for a legal conclusion on his part.  It has the

19    potential, under the facts of this case, to call for a legal

20    conclusion.
21        BY MR. LARKIN: 
22  Q.   Mr. Abare, do you have a copy of General Counsel’s Exhibit

23    21 in front of you?
24  A.   Yes.
25  Q.   This is your performance review from March of 2014,
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 1    correct?
 2  A.   Yes.
 3  Q.   That’s your signature at the bottom, correct?
 4  A.   Yes.
 5  Q.   This was filled out March 15, 2014, correct?
 6  A.   Yes.
 7  Q.   Three full weeks after the Union election, isn’t that

 8    right?
 9  A.   Yes.
10  Q.   And after you served as the Union’s observer at the

11    election, correct?
12  A.   Yeah.
13  Q.   Read what your associate leader wrote about you under next

14    progression?
15        MR. LaCLAIR: Objection, the document speaks for itself.

16        MR. LARKIN: That’s fine, I’ll read it.  “Continuous crew

17    leader and continue to provide proper training.”
18        BY MR. LARKIN: 
19  Q.   That’s what the document says, right?
20        MS. ROBERTS: I think there was an objection, Your Honor.

21        JUDGE ROSAS: No, you’re objecting now.
22        MS. ROBERTS: No --
23        JUDGE ROSAS: Because he rephrased it.  It’s a new

24    question.  Now you’re objecting, right?
25        MS. ROBERTS: I just didn’t know if there was a ruling on
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 1    the objection.
 2        MR. LARKIN: I withdraw the question and asked another.

 3        JUDGE ROSAS: Because this is a new question.

 4        MS. ROBERTS: Okay.
 5        JUDGE ROSAS: So you object to this one?  Do you object

 6    to this question?
 7        MS. ROBERTS: No, I don’t.
 8        JUDGE ROSAS: All right.  Okay.
 9        MS. ROBERTS: I didn’t want to move on without proper --

10        MR. LARKIN: Can I go now?
11        MS. ROBERTS: -- it properly being addressed.

12        JUDGE ROSAS: Okay.
13        BY MR. LARKIN: 
14  Q.   “Continuous crew leader and continue to provide proper

15    training,” that’s what the document says, correct?

16  A.   Yeah.
17  Q.   Under general comments, “Everett has done a great job as

18    crew leader.   He is respected by his crew as well as others

19    outside the crew.  He does great work.”  That’s what the

20    document says, correct?
21  A.   Yes.
22  Q.   Those are not really the comments of a company that had it

23    in for you, are they?
24        MR. LaCLAIR: Objection, argumentative.
25        JUDGE ROSAS: Sustained.
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 1        MR. LARKIN: What is argumentative about that question,

 2    Your Honor?
 3        JUDGE ROSAS: It calls for a legal conclusion.

 4        MR. LARKIN: That does not call for a legal conclusion,

 5    Your Honor.  I’m asking him --
 6        JUDGE ROSAS: That falls into my domain.  You have to

 7    leave -- you have to leave some matters for me to determine.

 8    The witnesses are not going to give you those answers, at least

 9    not in my Hearing Room.
10        BY MR. LARKIN: 
11  Q.   Do you have General Counsel’s Exhibit 28 in front of you,

12    Mr. Abare?
13        MS. ROBERTS: That’s 29.
14        BY MR. LARKIN: 
15  Q.   It’s 29.  I apologize.
16  A.   Yes.  This is the material that was posted in the plant

17    during the Union campaign, is that right?
18  A.   Yes.
19  Q.   Now, Pages 2,3, and 4 of General Counsel’s 29 you didn’t

20    prepare those pages, did you?
21  A.   No.
22  Q.   Did you receive this?  Is Pages 2, 3, and 4 of GC-29 its

23    own flyer at some point?
24  A.   Yes.
25  Q.   Did you receive this flyer from the Union?
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 1  A.   Yes.
 2  Q.   And you distributed this in the plant during the election?

 3  A.   Yes.
 4  Q.   In what form did you receive this?
 5  A.   Both copied form and fold out.
 6  Q.   Did you ever see it electronically?
 7  A.   No.
 8  Q.   Now, how about Page 5 of GC’s Exhibit 29?  Let me ask you

 9    this, did you prepare or create Page 5 yourself?
10  A.   No.
11  Q.   Do you know who did?
12  A.   No.
13  Q.   From whom did you receive Page 5?
14  A.   The Union.
15  Q.   In what form did you receive it from them?
16  A.   Paper form.
17  Q.   Paper form.  From whom at the Union did you receive Page

18    5?
19  A.   Bill Fears (Ph.) or Jack.
20  Q.   Did you distribute copies of this flyer in the plant?

21  A.   Yes.
22  Q.   And when you say Jack who do you mean?
23  A.   Jack Vanderbaan.
24  Q.   Now, turn to Page 6.  Did you create Page 6?

25  A.   No.
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 1  A.   No.
 2  Q.   But this was available in the plant?
 3  A.   Yes.
 4  Q.   Somebody put this out on the cold mill break room table?

 5  A.   Yes.
 6  Q.   You just don’t know who created it?
 7  A.   I seen it on the cork board as well.
 8  Q.   This was posted on the cork board as well?
 9  A.   Yes.
10        MR. LARKIN: Can we take a two-minute break?  I

11    apologize.
12        JUDGE ROSAS: Off the record.
13        (Whereupon, a recess was taken from
14        3:14 p.m. to 3:18 p.m.)
15        JUDGE ROSAS: Back on the record.
16        MR. LARKIN: Move admission of 113.
17        JUDGE ROSAS: Okay.  There’s an offer to admit 113,

18    Respondent’s 113.
19        MS. ROBERTS: I’m going to object.
20        JUDGE ROSAS: Do you want voir dire?
21        MS. ROBERTS: Yes.
22        JUDGE ROSAS: Okay.
23        VOIR DIRE EXAMINATION
24        BY MS. ROBERTS: 
25  Q.   Mr. Abare, did you create what’s been marked as
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 1    Respondent’s Exhibit 113?
 2  A.   No.
 3  Q.   And Mr. Abare, do you know how it came to be on the table

 4    in the -- I think you indicated it was on a table in the plant.

 5  A.   No.
 6  Q.   And was this one of the documents that you distributed

 7    during the campaign?
 8  A.   No.
 9        MS. ROBERTS: I object.
10        JUDGE ROSAS: What’s the ground, just the topic?

11        MS. ROBERTS: Lack of foundation, a lack of capacity to

12    demonstrate that this is a document that he used during the

13    campaign.
14        JUDGE ROSAS: Okay.  The witness identified that this

15    document is a document that he’s seen in the plant at or around

16    the times during the campaign, so it is what it appears to be,

17    so I’m going to receive it over objection.  Respondent’s 113 is

18    received.
19        (Respondent’s Exhibit 113 received.)
20        MR. LARKIN: 107.
21        (Respondent’s Exhibit 107 identified.)
22        BY MR. LARKIN: 
23  Q.   Mr. Abare, have you seen Exhibit 107 before?

24  A.   Yes.
25  Q.   Did you create 107?
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 1  A.   No.
 2  Q.   Do you know who did?
 3  A.   No.
 4  Q.   The Union didn’t create 107?
 5        MS. ROBERTS: Objection, asked and answered.

 6        JUDGE ROSAS: The Union hasn’t -- didn’t create --

 7        MS. ROBERTS: He asked him if he knows who created it and

 8    he said no.
 9        JUDGE ROSAS: Okay.  I’m sorry, what was the last

10    question?
11        MR. LARKIN: He said that the Union did not create

12    Exhibit 107.
13        JUDGE ROSAS: That’s okay, you can answer.

14        THE WITNESS: I don't know.
15        BY MR. LARKIN: 
16  Q.   Did you ever see Exhibit 107 at any time during the

17    campaign?
18  A.   No, this one I did not, no.
19  Q.   But you’ve seen this document before?
20  A.   Yes.
21  Q.   Where did you see it?
22  A.   I seen it in the break room.  I actually seen this one

23    hanging in the -- in our restroom.
24  Q.   Did you ever see this document at the Union Hall?

25  A.   I don't recall.
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 1        MR. LARKIN: I move admission of 107.
 2        MR. MANOLILLIO: Objection, just based on relevance.

 3        MR. LARKIN: Do I have to respond to that?

 4        JUDGE ROSAS: No.  I’m waiting for General Counsel’s

 5    position.
 6        MS. LESLIE: Your Honor, I’m wondering if we’re getting

 7    into the area of the cartoonish Union campaign.
 8        JUDGE ROSAS: Okay.  You’re not going -- you’re not going

 9    to have argument about that.  Let me just say that the witness

10    is in the room.  As my basis for overruling the objection on

11    the basis of relevance at the very least we have General

12    Counsel’s 29, okay, so based on the receipt in evidence of

13    General Counsel’s 29, I’m going to receive these analogous like

14    documents.
15        MR. LARKIN: Thank you, Your Honor.
16        JUDGE ROSAS: I’ll ultimately return the relevance in the

17    record, okay, when I reach my decision.  Overruled.

18    Respondent’s 107 is received.
19        (Respondent’s Exhibit 107 received.)
20        BY MR. LARKIN: 
21  Q.   Mr. Abare, do you recognize Exhibit 111?
22        (Respondent’s Exhibit 111 identified.)
23        MS. ROBERTS: May we have a moment to review what’s been

24    handed to us, Your Honor?
25        MR. LARKIN: Just to clarify, both pages are being
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 1      THE WITNESS: My name is Allan Cowan, A-L-L-E-N  C-O-W-A-

 2  N.  My address is 399 Old Route 3, Fulton, New York 13069.

 3      JUDGE ROSAS: Okay.  Remember to speak up loudly.  It's a

 4  big room and voices get lost.
 5      THE WITNESS: Yes, Sir.
 6      DIRECT EXAMINATION
 7      BY MS. LESLIE: 
 8  Q   Good morning, Mr. Cowan.
 9  A   Morning.
10  Q   And I apologize, you are going to have to talk really loud

11   because this is such a big room.
12  A   Okay.
13  Q   Okay.  And --
14       JUDGE ROSAS: What might help ultimately is counsel might

15   want to use the podium.  Standing, number one, makes -- I think

16   projects you louder.  And also would put you closer.  But just

17   something to consider, it's up to you.
18       MS. LESLIE: Okay.
19       BY MS. LESLIE: 
20  Q   Did you receive a subpoena to testify here today?

21  A   I did.
22  Q   Do you work for Novelis in Oswego, New York?

23  A   I do.
24  Q   How long have you worked there?
25  A   Just over one year.
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 1  Q   And what is your position there?
 2  A   CASH operator.
 3  Q   And you said you've just worked there over one year; is

 4   that right?
 5  A   Yes.
 6  Q   Could you recall when you started?
 7  A   June 24th.
 8  Q   Of what year?
 9  A   2013.
10  Q   Turning your attention to January 28, 2014, did you work

11   that day?
12  A   Yes.
13  Q   Did you see Craig Formoza that day?
14  A   I did.
15  Q   Who is Craig Formoza?
16  A   At the time he was the current CASH ops leader.

17  Q   And who does Craig Formoza report to?
18  A   Warren Smith.
19  Q   And is -- did you report directly to Craig Formoza?

20  A   No, we have associate leads.
21  Q   And who was your associate lead?
22  A   Andrew Biggs.
23  Q   And do you know who he reported to?
24  A   He's supposed to report to Craig Formoza.
25  Q   Did you talk to Mr. Formoza that day?
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 1  A   Yes.
 2  Q   Where were you when you talked to him?
 3  A   Just inside the overhead door on the east end of

 4   (distortion).
 5  Q   Did anyone else participate in your conversation?

 6  A   No.
 7  Q   How long was that conversation?
 8  A   Maybe five minutes.  Could be less.
 9  Q   What was said?
10  A   He approached me, asked me -- wanted to speak about the

11   Union.  At that time I told him I didn't feel comfortable

12   speaking about the Union.  And to try to, kind of, change the

13   subject I paid attention to the weather conditions outside, it

14   was very horrible, and my experience, my time in Alaska.

15   He humored me, we talked about Alaska.  And before we left

16   or before he -- we parted ways, he told me that -- he says,

17   "Say the Union comes in," he goes, "I could always go to

18   another schedule.  And if things aren't very busy we could lay

19   off one of the shifts."  And he goes, "Of course it would be in

20   order of seniority."  And then he looked at me and said, "Where

21   are you in that order of seniority?"  And then he, kind of,

22   smirked and walked away and that was it.
23  Q   And do you recall if he named a particular type of

24   schedule?
25  A   I believe it was an S21.
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 1  Q   Can you describe what an "S21 schedule" is?

 2  A   I really could not with any accuracy.  All I believe it's

 3   eight-hour shifts; three eight-hour shifts in a day.
 4  Q   And three eight-hour shifts in a day, what is -- what is

 5   your perception of that?
 6       MR. POWELL: Objection.
 7       JUDGE ROSAS: Sustain.
 8       BY MS. LESLIE: 
 9  Q   What are -- what shift are you currently working?

10  A   We're working a J12 schedule right now.
11  Q   And could you describe that shift?
12  A   The J12 schedule is two 12-hour shifts in a day.

13  Q   And how many days off do you get on a J12 schedule?

14  A   Fourteen.
15  Q   And that's over the course of what timeframe?

16  A   Over the course of a month.
17  Q   And on an S21 schedule, do you know how many days off you

18   would -- you get on that type of schedule?
19       MR. POWELL: Objection, Your Honor, he's already testified

20   he didn't know what an S21 schedule was.
21       JUDGE ROSAS: I believe she asked him about his schedule.

22       MR. POWELL: No, but she's asking him about an S21

23   schedule now.  And she -- he had -- she had previously asked

24   "Can you describe an S21 schedule?" and he said, "Not really.

25   I don't know exactly what it is."

Page 649 - Page 652 (6) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0156

Case 16-3076, Document 168, 05/04/2017, 2027443, Page158 of 240



 -  Vol. 4
July 21, 2014

Page 653

 1       JUDGE ROSAS: Okay.  Repeat the question.

 2       BY MS. LESLIE: 
 3  Q   How many days off are on there on an S21 schedule, if you

 4   know?
 5       MR. POWELL: Same objection, Your Honor.

 6       JUDGE ROSAS: Sustained.  Foundation.
 7       BY MS. LESLIE: 
 8  Q   You've testified that an S21 schedule would be three

 9   shifts in an eight-hour period (sic); correct?
10  A   Correct.
11  Q   And based on your understanding that it's three shifts in

12   an eight-hour period, do you know how many days off that that

13   would entail?
14       MR. POWELL: Same objection, Your Honor.

15       JUDGE ROSAS: Overruled.  If he knows.
16       THE WITNESS: I'm not exactly sure of the -- only what

17   I've been told because I've never seen it in writing.

18       JUDGE ROSAS: We don't want you to guess.

19       THE WITNESS: Okay.
20       BY MS. LESLIE: 
21  Q   Did you have discussions with other people about an S21

22   schedule?
23  A   Yes.
24  Q   And who did you speak to about an S21 schedule?

25  A   There was pretty open with other people (sic).  Everyone
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 1   trying to figure out what that schedule was exactly.  But there

 2   was never -- the J12 schedule came and, I guess there was,

 3   because of the J12 schedule the -- that, kind of, got shoved

 4   underneath the rug for that time being.
 5   So for me I just went with what I was told the S21

 6   schedule was.
 7  Q   And what were you told the S21 schedule was?

 8       MR. POWELL: Objection.  He hasn't -- it would be hearsay.

 9       JUDGE ROSAS: Sustained.
10       BY MS. LESLIE: 
11  Q   Other than Craig Formoza, did you speak to any supervisor

12   about an S21 schedule?
13  A   I did not.
14  Q   Okay.  And after your conversation with Mr. Formoza did

15   you tell anybody about that conversation?
16  A   Yes.
17  Q   And who did you tell?
18  A   Pretty much my whole shift.
19  Q   And who would that -- who did -- who does that involve?

20  A   You want names of everyone on my shift?
21  Q   Names of everyone you told.
22  A   Okay.  Bryan Coe.
23       JUDGE ROSAS: Could you spell that, please?

24       THE WITNESS: B-R-Y-A-N  C-O-E.  Tyler Peter.  Briana

25   Miller.  Calvin Shumway (ph).  Bill Skinner.  Tim Abbott.  And
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 1   I believe that's everyone on the shift.
 2       BY MS. LESLIE: 
 3  Q   When did you tell them?
 4  A   Right after it happened.  I mean, not right after; almost

 5   right after it happened.
 6  Q   During the organizing campaign, were there employees that

 7   were against being represented by the Steelworkers?

 8  A   Yes.
 9       MR. LARKIN: I'm sorry, we couldn't hear that.  Do you

10   mind re-speaking as to --
11       JUDGE ROSAS: Were there employees that were against the

12   Steelworkers Union?  You answered?
13       THE WITNESS: Yes.
14       BY MS. LESLIE: 
15  Q   What, if anything, did they wear to express these

16   feelings?
17  A   They were bright fluorescent orange strips that said "No

18   Union."
19  Q   Were there any particular employee (sic) that you saw

20   wearing that?
21  A   Almost everyone in the maintenance or the electricians.

22   In that department.
23  Q   Do the employees in that department have any specific

24   title that you're aware of?
25  A   I'm not sure I understand the question.
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 1  Q   The people that you've identified in that department, do

 2   they have any, sort of, specific title?
 3  A   Other than mechanics or electricians, no.
 4  Q   And while they were wearing that item, did you ever see

 5   them speaking to any supervisors?
 6  A   Not that I recall.
 7  Q   Did you see them around any supervisors?
 8  A   Yes.
 9       MR. POWELL: Objection.  Speculative.  Vague.

10       JUDGE ROSAS: Vagueness.  I'm going to sustain on that

11   basis.
12       BY MS. LESLIE: 
13  Q   Is there a particular area in the plant that you saw the

14   mechanics?
15  A   Right underneath the main pulpit on CASH 1.
16  Q   And did you see any supervisors in that same area?

17  A   Yes.
18  Q   And when you saw the supervisors and the mechanics in that

19   area, were the mechanics wearing that item?
20  A   Yes.
21  Q   And who were the supervisors that you saw in that same

22   area?
23  A   I believe Warren Smith was down in that area.  I've seen

24   Craig Formoza, Andrew Biggs, Blake Hunter.
25  Q   And who is Warren Smith?
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 1  A   I believe he's our -- I'm not sure exactly what his title

 2   is, but I believe he's the highest level we have in CASH.

 3       (General Counsel's GC-30 marked.)
 4       BY MS. LESLIE: 
 5  Q   If you could please turn to GC Exhibit 30?  Do you

 6   recognize that exhibit?
 7  A   I do.
 8  Q   What is it?
 9  A   It's the union card for representation.
10  Q   Is that your signature on the card?
11  A   It is.
12  Q   Okay.  And is that the date you signed the card?

13  A   Yes.
14       MS. LESLIE: I offer GC-30 into evidence.
15       MR. LARKIN: No objection.
16       JUDGE ROSAS: General Counsel's 30 is received.

17       (General Counsel's GC-30 received.)
18       MS. LESLIE: Don't have any other questions at this point.

19       JUDGE ROSAS: Charging Party?
20       MR. MANZOLILLO: No, Your Honor.
21       JUDGE ROSAS: Okay, cross.
22       MR. LARKIN: Jencks materials.
23       JUDGE ROSAS: Off the record.
24       (Whereupon, a brief recess was taken.)
25       JUDGE ROSAS: Back on the record.
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 1   Cross-examination.
 2       CROSS-EXAMINATION
 3       BY MR. LARKIN: 
 4  Q   Mr. Cowan, you testified that General Counsel's Exhibit

 5   30 -- do you have that in front of you?
 6  A   I do.
 7  Q   You testified that that's a copy of a union authorization

 8   card that you signed?
 9  A   Yes.
10  Q   Do you remember where you were when you signed General

11   Counsel's Exhibit 30?
12  A   The CASH ops trailer.
13  Q   What's the CASH ops trailer?
14  A   Basically where we had our computers.  It's our designated

15   break area.
16  Q   Do you remember who asked you to sign the card?

17  A   Nobody asked me to sign; I sought them out.
18  Q   You sought who out?
19  A   Chuck Gurney.
20  Q   Why did you seek Chuck Gurney out?
21  A   Because I knew he had the cards.
22  Q   How did you know that?
23  A   I must have heard from --
24       MS. LESLIE: Objection.
25       JUDGE ROSAS: I'm the sorry the question that you asked,
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 1   "Why was that?"
 2       MR. LARKIN: I asked him how did he know to seek Chuck

 3   Gurney out for a union card.
 4       JUDGE ROSAS: Okay.  And you're objecting on the basis of

 5   what?
 6       MS. LESLIE: It's hearsay.
 7       MR. MANZOLILLO: Also speculation based on the

 8   Respondent's --
 9       JUDGE ROSAS: Again, the question was how did he know to

10   seek out Chuck Gurney?
11   Is that spelled G-U-R-N-E-Y?
12       THE WITNESS: Yes.
13       JUDGE ROSAS: Okay.  I don't know that yet.  Let's hear

14   the answer and you can move to strike if that's the case.

15   Go ahead.
16       THE WITNESS: All right, I -- it was going around that

17   Chuck had the cards.
18       JUDGE ROSAS: Okay.  I'm going to sustain the objection,

19   the answer's stricken.
20       BY MR. LARKIN: 
21  Q   Was anybody else present -- well, let me ask you -- if I

22   asked this already I apologize; was Mr. Gurney present when you

23   signed the card?
24  A   Yes.
25  Q   Did he witness you sign it?
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 1  A   Yes.
 2  Q   Was anyone present when you signed the card besides Mr.

 3   Gurney?
 4  A   No.
 5       MS. LESLIE: Objection, relevance.
 6       JUDGE ROSAS: Overruled.  You can answer.

 7       THE WITNESS: No.
 8       BY MR. LARKIN: 
 9  Q   So it was just you and Mr. Gurney?
10  A   Correct.
11  Q   Did Mr. Gurney explain the purpose of the card?

12  A   Yes.
13  Q   What did he tell you?
14  A   It was for union representation.
15  Q   Did he tell you anything else?
16  A   Not that I recall.
17       MR. LARKIN: We don't have anything further, Your Honor,

18   thank you.
19       JUDGE ROSAS: Any redirect?
20       MS. LESLIE: No, Your Honor.
21       JUDGE ROSAS: Thank you, sir.
22   Any follow-up by Charging Party?
23       MS. LESLIE: I'm sorry, Your Honor?
24       JUDGE ROSAS: Charging Party, any --
25       MR. MANZOLILLO: No, Your Honor.
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 1   marked as General Counsel's Exhibit 34?
 2  A   This is my union card that I signed.
 3  Q   And did you sign it on the date indicated on the card?

 4  A   Yes, I did.
 5  Q   Okay.
 6       MS. ROBERTS: I would like to offer General Counsel's

 7   Exhibit 34.
 8       MR. LARKIN: No objection.
 9       JUDGE ROSAS: General Counsel's 34 is received.

10       (General Counsel's GC-34 received.)
11       BY MS. ROBERTS: 
12  Q   Now, Mr. Smith, I would like to direct your attention to

13   January 23, 2014.  Did you work on that day?
14  A   I believe I did.
15  Q   And who is Jason Bro?
16  A   Jason Bro at the time was our department team leader for

17   anneal metal movement.
18  Q   And as an employee of the cold mill who would you report

19   to?
20  A   I -- at the time I would report to Jason Bro.
21  Q   Now, did you attend a meeting with Mr. Bro on that day?

22  A   Yes, we did.
23  Q   And where was the meeting?
24  A   You're talking about January 23rd?
25  Q   That's correct.
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 1  A   Okay.  We had a meeting in the furnace office.

 2  Q   And where is the furnace office?
 3  A   The furnace office is located in the center of the

 4   furnaces.
 5  Q   Can you describe for us the office, as best you can?

 6  A   The office is basically our break room.  There's a

 7   computer in there where we'll print schedules.  It's where I

 8   take my breaks.  We have a refrigerator, a microwave, a

 9   coffeemaker.  The furnace operator and the crew leader do their

10   job there.  If I need help I'll go there and seek out help.

11  Q   And what breaks do you take in that furnace office?

12  A   I take all my breaks in the furnace office.  I get a lunch

13   break, a morning break, and an afternoon break.
14  Q   And are there any items in the furnace office that are

15   used for your break?
16  A   Yes.
17  Q   And what would that be?
18  A   Well, like I said before, we have a coffeemaker, a

19   refrigerator, there's a chair you can sit down.
20  Q   Now, again focusing your attention to January 23rd, in

21   your meeting with Mr. Bro, do you recall who was present during

22   this time?
23  A   Yes, I do.
24  Q   Who was that?
25  A   A few of my co-workers, Nate Gingerich, Melanie Burton,
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 1   Justin Waters, Arthur Ball, Randy Dorval (ph) was in on

 2   overtime and he came in later on after the meeting had started.

 3  Q   Now, at any time did Mr. Bro indicate the purpose of the

 4   meeting?
 5  A   Yes, he did.
 6  Q   And what did he say?
 7  A   The purpose of the meeting was tell us about booklet that

 8   had come out, "Employment At-A-Glance," which talked about

 9   our -- basically was our outlook of our benefits going forward.

10  Q   And did Mr. Bro have any reference material during this

11   meeting?
12  A   Yes, he did.  He brought the booklet with him.  He also

13   had paperwork -- paper with some notes on it he referred to

14   throughout the meeting.
15  Q   Now, was there any discussion about the "Employee At-A-

16   Glance" or the substance of the booklet?
17  A   Yes.  He was there to tell us that since we got our

18   premium Sunday pay back, and we also received a 5 percent

19   raise, that we would be making more money in 2014 than we did

20   the previous year.  Also, because we got our $2500 worth of

21   bonuses.
22  Q   And did Mr. Bro in anyway attempt to illustrate that

23   point?
24  A   Yes, he did.
25  Q   How did he do that?
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 1  A   He specifically used my overtime hours for 2013 on the

 2   board -- on the whiteboard in the furnace office, to

 3   demonstrate that we would be making more money.

 4  Q   Now, Mr. Smith, did you have any -- did you comment about

 5   such a demonstration?
 6  A   Yes, I did.
 7  Q   And what, if anything, did you say?
 8  A   I told him that I was offended because I was told by co-

 9   workers that he was using the same calculation at other

10   meetings as an example.
11       MR. LARKIN: Objection, hearsay.  Move to strike.

12       JUDGE ROSAS: Stricken as to anything after telling him

13   that he was offended.
14   Go ahead, next question.
15       BY MS. LESLIE: 
16  Q   What, if anything, did you say about this new calculation

17   or the calculation that Mr. Bro was talking about?
18  A   I told him his numbers were correct until he added in that

19   the premiums, the change in insurance premiums.

20  Q   So just so we can understand, the calculation did not or

21   did include healthcare premium increase -- premium increases?

22  A   It did not.
23  Q   So was there anything else that you identified for Mr. Bro

24   as -- in his calculation?
25  A   I don't think I understand your question.
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 1  Q   Was there any discussion about overtime?
 2  A   Yes, there was.  I -- we talked about how much we were

 3   losing, specifically I was losing because I worked the overtime

 4   every week, how much money I was losing because I had to work

 5   the 40 hours now before I got my time and a half pay.

 6  Q   And that overtime, is that -- did you discuss the

 7   unscheduled overtime?
 8  A   Yes, we did.
 9  Q   And what was discussed about unscheduled overtime?

10  A   We discussed that how since he was comparing it to 2013,

11   2014 hours were calculated working a 40-hour week before you

12   hit overtime.
13  Q   Now, in response to your assessment of Mr. Bro's

14   calculation, did he respond?
15  A   Yes, he did.
16  Q   What did he say?
17  A   Towards the end of the meeting he referred to his paper,

18   he asked if we knew what to do if we didn't want the Union in.

19       MR. POWELL: Objection, non-responsive.
20       JUDGE ROSAS: Repeat the question.
21       MS. ROBERTS: In response to your assessment of Mr. Bro's

22   calculation, what if anything did he say regarding the

23   calculation?
24       JUDGE ROSAS: Go ahead, answer it again.

25       THE WITNESS: Can you repeat that?
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 1       MS. ROBERTS: I'll strike the question and rephrase.

 2       BY MS. ROBERTS: 
 3  Q   Mr. Smith, did you articulate to Mr. Bro your calculation

 4   of your wages and overtime?
 5  A   Yes, I did.
 6  Q   And did that calculation agree with Mr. Bro's calculation

 7   at that time?
 8  A   It did not.
 9  Q   And what, if anything, did Mr. Bro say in response to your

10   calculation disagreeing to his calculation?
11  A   He told me if I didn't like my job I could find a new one.

12  Q   Now, was there any discussion during this meeting

13   regarding union insignia?
14  A   Yes, there was.
15  Q   And what was discussed?
16  A   When the meeting started, as Bro entered, he saw some

17   union stickers on a few co-workers.  He told them that the

18   stickers had to be removed off the company uniform.

19  Q   And can you describe for us what stickers employees were

20   wearing at that time during this meeting?
21  A   A few of my co-workers were wearing a white circle union

22   sticker, it said "USW."  Also said "Vote Yes" on it.

23  Q   And did he identify -- who was wearing those stickers at

24   that time, do you recall?
25  A   Justin Waters and Arthur Ball.
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 1  Q   And what, if anything, was said to these individuals

 2   regarding the wearing of the union stickers?
 3  A   Bro told them they need to be removed off their uniform.

 4   Justin put his on his personal shirt, Bro told him he had to be

 5   covered it up -- he had to button up his shirt.
 6   Art put his on his forehead.  Bro told him he has to

 7   remove it from his forehead, he has to -- it has to be covered

 8   up.  So he had to put it on his -- underneath his uniform.

 9  Q   Now, Mr. Smith, during this meeting was there any

10   discussion about the upcoming union election?
11  A   There was.
12  Q   And what was discussed?
13  A   Bro asked us if we knew what to do if we didn't want the

14   Union in.
15  Q   And did anyone respond?
16  A   We all nodded.  Then he specifically, pointing at me,

17   said, "Caleb, do you know what to do if you don't want the

18   Union in?"  He said, "Caleb, say 'Vote No.'"  "Caleb, say 'Vote

19   No'" while pointing at me.  And I responded, "Vote No."

20   He moved to my other co-workers and said the same thing.

21  Q   Do you recall who else by name he instructed to say "Vote

22   No"?
23  A   My co-workers, Justin Waters, Nate Gingerich.  He also

24   instructed Randy Dorval to say "No," but Randy said, "I'm

25   voting yes and hoping for the best."
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 1  Q   And how would you describe Mr. Bro's demeanor during this

 2   questioning?
 3       MR. POWELL: Objection.
 4       MR. LARKIN: Objection.
 5       MR. POWELL: Your Honor --
 6       JUDGE ROSAS: I'm going to sustain "demeanor."  Rephrase.

 7       BY MS. ROBERTS: 
 8  Q   Mr. Smith --
 9       MR. POWELL: And Your Honor, if we can make that objection

10   clear?  We're making that objection based upon Your Honor's

11   previous ruling in response to counsel for General Counsel's

12   motion in limine.
13   As you know, we took exception to that ruling.  So if Your

14   Honor chooses to permit --
15       MS. ROBERTS: Withdraw the question --
16       MR. POWELL: -- that testimony, then you know, we think

17   that evidence of subjective reactions is an open door for both

18   parties.
19       MS. ROBERTS: I'm withdrawing the question at this time.

20       JUDGE ROSAS: Okay.
21       BY MS. ROBERTS: 
22  Q   Mr. Smith, what, if anything, did you observe regarding

23   Mr. Bro's conduct during this meeting?
24       MR. POWELL: Your Honor, same objection.

25       MS. ROBERTS: His observation.
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 1       MR. POWELL: It's --
 2       JUDGE ROSAS: Vague.  Sustained.
 3       MR. LaCLAIR: Your Honor, may I be heard on behalf of the

 4   Charging Party?
 5   I just would like to clarify here.  I mean, my view is

 6   that there's a difference here between subjective understanding

 7   to the individual employees and their direct observation of --

 8       JUDGE ROSAS: That was vague.  That was vague.

 9   Now, let me just go back for a minute and get some

10   clarification as to where we all want to go with this.  There

11   was previous testimony about a larger meeting, a lot of people,

12   managers there.  There was some testimony about looks on

13   people's faces, there weren't any objections; is there a

14   difference?
15       MR. POWELL: I did object, Your Honor, and you overruled

16   the objection.
17       JUDGE ROSAS: You did object?  I did overrule it?

18       MR. POWELL: Yes.
19       JUDGE ROSAS: Okay.  And so you're objecting at this time

20   on the same basis?
21       MR. POWELL: Correct.
22       JUDGE ROSAS: Okay.
23       MR. POWELL: If we're going to permit it, then I think

24   it -- the door's opened and we should be permitted to put on

25   any subjective reactions or observations from any other
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 1   witness.
 2       MS. ROBERTS: I would object --
 3       MR. LaCLAIR: Your Honor --
 4       MS. ROBERTS: -- because I think there's a distinction

 5   between subjective testimony relative to what he actually

 6   observed visually, which is a person knowledge that he obtains

 7   during the course of this meeting, which is my question.

 8   The withdrawn question, the demeanor, I withdrew it

 9   because of the phrasing of that.  But my inquiry is

10   specifically to Mr. Smith's personal knowledge of what he

11   visualized and observed during this meeting.
12       JUDGE ROSAS: Yeah.
13       MR. POWELL: I think it's the same thing, Your Honor.

14       JUDGE ROSAS: You know what, we'll -- let me call it one

15   at a time.  Hopefully I'll be as consistent as possible.

16   Okay, next question.
17       BY MS. ROBERTS: 
18  Q   Mr. Bro (sic), during the questioning of employees by Mr.

19   Bro, did he physically do anything that you recall?

20  A   As he was standing over me asking me what I -- if I knew

21   what to do to keep the Union out and telling me to say "Vote

22   No," he's pointing at me.
23  Q   And Mr. Smith, did you observe Mr. Bro point at anyone

24   else?
25  A   Yes, he did.
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 1  Q   Who else did he point at?
 2  A   Nate Gingerich, and Justin Waters, and Arthur Ball.

 3  Q   Now, during this meeting on January 23rd, was there any --

 4   besides the stickers, was there any other union insignia

 5   discussed?
 6  A   Yes.
 7  Q   And what was that?
 8  A   There was some Union fact sheets around the furnace office

 9   that Bro said they had to be removed.
10  Q   And what, if any, actions did Mr. Bro take relative to

11   that rule?
12       MR. POWELL: Objection.  Objection to the form of the

13   question.  No foundation in response to a rule.
14       JUDGE ROSAS: The question was what action did he take?

15       MS. ROBERTS: Yes.
16       JUDGE ROSAS: What actions, if any, did he take?

17       THE WITNESS: He removed the fact sheets.

18   (Pause.)
19       MS. ROBERTS: I have no further questions at this time for

20   this witness.
21       MR. MANZOLILLO: Just real quickly to clarify.

22       DIRECT EXAMINATION
23       BY MR. MANZOLILLO: 
24  Q   You mentioned, Mr. Smith, you mentioned the furnace room,

25   the meeting you had with Mr. Bro in the furnace room.  Were
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 1   employees sitting or standing during that meeting?

 2  A   Two employees were standing, three employees were -- four

 3   employees were sitting.
 4  Q   Four employees.  Were you sitting?
 5  A   Yes, I was.
 6  Q   Was Mr. Bro standing or sitting?
 7  A   He was standing.
 8       MR. MANZOLILLO: That's all, Your Honor.
 9       JUDGE ROSAS: Cross-examination, Respondent.

10       MR. LARKIN: Jencks.
11       JUDGE ROSAS: Off the record.
12       (Whereupon, a brief recess was taken.)
13       JUDGE ROSAS: Back on the record.
14   Cross-examination by the Respondent.
15       CROSS-EXAMINATION
16       BY MR. LARKIN: 
17  Q   Mr. Smith, you testified you were present in a meeting

18   with your supervisor Jason Bro that took place on January 23 of

19   2014; correct?
20  A   Yes.
21  Q   That meeting took place in the cold mill furnace office,

22   did it not?
23  A   Yes.
24  Q   How many chairs are in the furnace office?
25  A   I don't recall.
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 1  Q   There's only two, isn't that right?
 2  A   No, there's more than that.
 3  Q   You sure about that?
 4  A   Yes, I am.
 5  Q   The chairs were already taken when Mr. Bro walked in,

 6   weren't they?
 7  A   There -- people -- four people were sitting.
 8  Q   So the chairs were already taken when Mr. Bro walked in;

 9   correct?
10  A   Four people were sitting in chairs.
11  Q   So the chairs were already taken when Mr. Bro walked in?

12  A   Correct.
13  Q   Thank you.
14   The cold mill has a separate break room, doesn't it?

15  A   Yes.
16  Q   And it has a separate cafeteria, as well; correct?

17  A   Yes.
18  Q   And it also has its own locker room; correct?
19  A   Yes.
20  Q   There were six hourly employees in this meeting, weren't

21   there?
22  A   Yes.
23  Q   And Mr. Bro talked about a number of subjects.  Employees

24   spoke freely during the meeting, didn't they?
25       MS. ROBERTS: Objection.  No foundation.
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 1       MR. MANZOLILLO: Objection, vague.
 2       THE WITNESS: May I answer?
 3       JUDGE ROSAS: I'm going to sustain as to the form of that

 4   question.  Rephrase.
 5       BY MR. LARKIN: 
 6  Q   Well, you testified on direct that employees had a number

 7   of comments in response to some of the things Mr. Bro was

 8   telling you about the changes to your wage and benefits; isn't

 9   that right?
10       MS. ROBERTS: I would object to mischaracterizing the

11   Witness' testimony.
12       JUDGE ROSAS: Overruled, he can answer.

13       THE WITNESS: May you please repeat the question?

14       BY MR. LARKIN: 
15  Q   Yes, employees raised a number of comments in response to

16   the things that Mr. Bro was trying to tell you about your wages

17   and benefits; correct?
18  A   Yes.
19  Q   You made comments?
20  A   Yes, I did.
21  Q   You were questioning his math; correct?
22  A   Yes.
23  Q   And you didn't think that his math was right, right?

24  A   His was math was correct.  He was not factoring in that

25   our premiums doubled.
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 1  Q   Okay, so you were --
 2  A   And not --
 3  Q   -- you were taking issue with what he was trying to tell

 4   you is the point, am I right?
 5  A   His math was correct.  He was not acknowledging that fact

 6   that premiums doubled and now we were getting -- we were

 7   working hours for straight time, as in 2013 those hours were

 8   time and a half.
 9  Q   So you were disagreeing with him, right?
10  A   Yes.
11  Q   And he permitted you to disagree with him, did he not?

12  A   Yes.
13  Q   And he permitted the others who raised questions to

14   disagree with him, too, didn't he?
15       MR. MANZOLILLO: Objection.
16       MS. ROBERTS: Objection to "agreement."
17       JUDGE ROSAS: Overruled.
18       MR. MANZOLILLO: Hearsay.
19       THE WITNESS: Yes.
20       BY MR. LARKIN: 
21  Q   You testified Mr. Bro made some comments to you about how

22   to vote -- how to vote in the election, or you -- your

23   testimony was that he pointed to you and said, "How do you vote

24   no?"  Is that he said?
25  A   That's incorrect.  He said, "You know what to do if you
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 1   don't want a Union in here."  We nodded.  Pointing at me, he

 2   said, "Caleb say, 'Vote No.'  Caleb, say, 'Vote No.'"  I

 3   replied, "Vote No."
 4  Q   Okay.  But he never told you that you were required to

 5   vote no, did he?
 6  A   No.
 7       MR. MANZOLILLO: Objection.  I think that's a

 8   mischaracterization of the record.
 9       JUDGE ROSAS: Overruled.  It's cross.
10   You can answer.
11       THE WITNESS: He never verbally said, "You have to say

12   no."
13       BY MR. LARKIN: 
14  Q   In fact, Mr. -- your testimony was that Mr. Dorval

15   specifically said, "I'm going to vote yes and hope for the

16   best," or words to that effect; is that right?
17  A   Yes.
18  Q   Mr. Dorval was not disciplined for making this comment,

19   was he?
20       MS. ROBERTS: Objection, no foundation.
21       JUDGE ROSAS: Sustained, beyond him being disciplined, if

22   you know.
23       THE WITNESS: Not that I know of.
24       JUDGE ROSAS: Okay.
25       BY MR. LARKIN: 
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 1  Q   Do you recall David Hovater walking in at some point

 2   during the meeting?
 3  A   Yes.
 4  Q   Mr. Hovater is a supervisor, is he not?
 5  A   Recently hired, yes.  He was a team leader for the cold

 6   mill, yes.
 7  Q   Do you recall Justin Waters asking Mr. Hovater about his

 8   experience working in an union plant in Alabama?

 9       MS. ROBERTS: Objection, hearsay.
10       JUDGE ROSAS: Sustained.  Is -- are you going to be

11   calling him?
12       MR. LARKIN: Well, what -- well, before we go there,

13   that's not hearsay, Your Honor.  I'm not offering it for its

14   truth.  I'm offering it to show that Mr. Waters asked Mr.

15   Hovater a question.  It's not hearsay.
16       JUDGE ROSAS: You can ask him if that gentleman said

17   something, and in response to that, what if anything did your

18   client say.
19       MR. LARKIN: I'm sorry?  I'm sorry, I just didn't follow

20   you.
21       JUDGE ROSAS: You were soliciting the remark by an

22   employee who was present as a foundation for something that

23   your client said?
24       MR. LARKIN: Yes, that's correct.  But what that person

25   asked Mr. Hovater is simply not hearsay under 801.  I'm not
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 1   offering it for its truth, I'm offering it to establish the

 2   question was asked.  Not that there's any truth in the matter

 3   of what the question was.
 4       JUDGE ROSAS: This -- okay.  That's not correct.  You can

 5   ask what, if anything, in response to what this individual said

 6   did your client say.  But if you're going to tell me that

 7   you're going to call this individual, then I will allow that to

 8   come because he could be cross-examined.
 9       MR. LARKIN: Well, that's fine, Your Honor.  We strongly

10   disagree.  We don't think it's hearsay, but I'll move on.

11       JUDGE ROSAS: Okay.
12       BY MR. LARKIN: 
13  Q   Mr. Hovater spoke during the meeting about his experience

14   working in a union plant in Alabama, did he not?
15       MS. ROBERTS: Objection.
16       JUDGE ROSAS: Sustained.
17       MR. LARKIN: Mr. Hovater's a supervisor.
18       JUDGE ROSAS: Oh, the supervisor.
19       MR. LARKIN: Yes, Sir.
20       JUDGE ROSAS: Okay, I -- okay, overruled.
21       MS. ROBERTS: My objection is to foundation.

22       JUDGE ROSAS: He's the one that -- he's the gentleman that

23   came in during the meeting?
24       MR. LARKIN: Yes.
25       JUDGE ROSAS: Right.  Okay.
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 1       MS. ROBERTS: My objection is to foundation as to that

 2   question.
 3       JUDGE ROSAS: Was there not an acknowledgement by the

 4   Witness that he came in during the meeting?
 5       MS. ROBERTS: It was.  But there was no acknowledgement

 6   of -- indication that this witness had discussions with Mr.

 7   Hovater.
 8       JUDGE ROSAS: Okay.
 9       MS. ROBERTS: About that, Your Honor.
10       JUDGE ROSAS: All right.  Okay, fair enough.

11       MR. LARKIN: Fair enough.
12       JUDGE ROSAS: I'm going to sustain the objection.  Take a

13   step back.
14       BY MR. LARKIN: 
15  Q   Did Mr. Hovater speak during the meeting?
16  A   Yes, he did.
17  Q   When Mr. Hovater spoke during the meeting, he spoke about

18   his experience working at a union plant in Alabama, did he not?

19  A   We asked him questions about his experience working in a

20   union atmosphere or employment.
21  Q   And he answered those questions; didn't he?
22  A   Yes, he did.
23  Q   And you mentioned that Mr. Bro talked to you about the

24   wearing of stickers on your uniforms and hats; correct?

25  A   Yes.
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 1  Q   To be clear, Mr. Bro specifically told you that you were

 2   allowed to wear the stickers on your own clothing; correct?

 3  A   They're allowed to be wear (sic) on your own personal

 4   clothing, but they have to be covered up by a company uniform.

 5  Q   Couldn't wear it on your uniform, right?
 6  A   Could not be worn on your company uniform.  They had to be

 7   on a personal shirt covered up.
 8  Q   Mr. Bro also told you that both pro-union and anti-union

 9   stickers were not allowed on helmets; correct?
10  A   Correct.
11  Q   He also told you that both pro-union and anti-union

12   stickers were not allowed on uniforms; correct?
13  A   Correct.
14  Q   You told Bro that there were other employees wearing

15   stickers on their hats or uniforms in response to that; didn't

16   you?
17  A   Yes, I did.
18  Q   And Mr. Bro replied that he would tell them to take them

19   off if he ever saw them, didn't he?
20  A   Bro said he was unaware of that.  Bro said that he was

21   unaware of the employees wearing anti-union stickers on their

22   hardhats while working in the cold mill.
23  Q   He also said he would tell them to take them off if he

24   ever saw them; correct?
25  A   He said that he would take -- tell them to take them off
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 1   if he was aware of that.
 2  Q   Do you recall Mr. Bro also asking Mr. Waters to remove a

 3   union sticker?
 4  A   Yes, I do.
 5  Q   But Mr. Waters' sticker was on his shirt, his personal

 6   shirt, not his uniform; right?
 7  A   Can you repeat the question?
 8  Q   When Mr. Bro asked Mr. Waters to remove his personal --

 9   his sticker, a union sticker, Mr. Waters' sticker was actually

10   on his personal shirt; correct, not on his uniform?
11  A   Mr. Bro asked Justin Waters to cover up the sticker that

12   was on his personal shirt.
13  Q   Do you recall Mr. Bro apologizing to Mr. Waters during the

14   meeting?
15       MS. ROBERTS: Objection, vague.
16       THE WITNESS: Not that I recall.
17       JUDGE ROSAS: Overruled.
18       BY MR. LARKIN: 
19  Q   Mr. Bro also told you all that he was not going to permit

20   pro-union or anti-union materials in work areas; correct?

21  A   Can you repeat your question?
22  Q   Mr. Bro also told you he was not going to permit both pro-

23   union and anti-union materials, flyers, in work areas; correct?

24       MR. MANZOLILLO: Objection, beyond the scope.

25       JUDGE ROSAS: I'm sorry, I thought it was the previous
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 1   question.  Repeat it again.
 2       MR. LARKIN: The question was, Mr. Bro also told the group

 3   he was not going to permit pro-union or anti-union materials in

 4   work areas; correct?  I think it's rather indisputably within

 5   the scope.
 6       THE WITNESS: May I answer?
 7       JUDGE ROSAS: Overruled.  You can answer.

 8       THE WITNESS: Mr. Bro said that he will not allow pro-

 9   union or anti-union literature, propaganda, on our clipboards

10   or our bulletin boards.
11       BY MR. LARKIN: 
12  Q   What is your clipboard?
13  A   A clipboard with information on it.
14  Q   It's something you use at work; correct?
15  A   Sometimes.
16  Q   Is Jason Bro still your supervisor?
17  A   No.
18  Q   Does he still work in the cold mill?
19  A   Not that I believe, no.
20  Q   You don't even know if he still works at the Oswego plant,

21   do you?
22       MS. ROBERTS: Objection.
23       MR. MANZOLILLO: Objection.
24       MS. ROBERTS: That's beyond the scope of direct.

25       MR. MANZOLILLO: Relevance.
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 1       MS. ROBERTS: The employment --
 2       MR. MANZOLILLO: Relevance.
 3       JUDGE ROSAS: If he knows.
 4       THE WITNESS: I know the answer.
 5       JUDGE ROSAS: You can answer it.
 6       THE WITNESS: I talked to Jason Bro the day he was

 7   leaving.  He said he was taking a job at an office downtown in

 8   Oswego, I believe in the recycling area.  Still working for

 9   Oswego, just not at the plant.
10       BY MR. LARKIN: 
11  Q   Now, you testified earlier that during the meeting Mr.

12   Bro, one of the things he did was to use your overtime hours on

13   a whiteboard to try to establish that his mathematics were

14   correct.  That you told him in the meeting that you were

15   offended that he was using your numbers, and also that he

16   wasn't including premiums in his calculations; that was your

17   testimony earlier, right?
18  A   Correct.
19  Q   Do you recall giving an affidavit to the NLRB in this

20   case?
21  A   Yes, I do.
22  Q   You didn't include that in your affidavit, did you?

23  A   I did include that he was using my overtime hours.

24       MR. LARKIN: Do you have another copy of this?  Do you

25   have another copy of his affidavit?
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 1       MS. ROBERTS: No.
 2       MR. LARKIN: Can I approach?
 3   Can we mark it for identification?
 4       JUDGE ROSAS: Mark it for identification.
 5       MR. LARKIN: Well, I want to mark this for identification.

 6   I think it would be Respondent's 248.
 7       (Respondent's R-248 marked.)
 8   I just started to write on it, I realize I shouldn't have.  I

 9   apologize for doing that.
10       JUDGE ROSAS: Show the General Counsel where you marked it

11   inadvertently.
12       MR. LARKIN: Sorry.
13       MS. ROBERTS: Do you have any whiteout?

14       MR. LARKIN: We can get some.
15       MS. LESLIE: I think we can just note it on the record so

16   that anything --
17       BY MR. LARKIN: 
18  Q   Mr. Smith, I'm going to hand --
19       MR. LARKIN: You only have one copy; correct?

20       JUDGE ROSAS: Yeah.
21       BY MR. LARKIN: 
22  Q   Mr. Smith, that's your affidavit you gave to the Labor

23   Board in this case; is it not?
24  A   I believe so.
25  Q   I would just like you take a minute to read through it.
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 1       JUDGE ROSAS: Just look at it to make sure that that's

 2   what you think it is.
 3       THE WITNESS: Yes.
 4       BY MR. LARKIN: 
 5  Q   And that's your signature on the last page of the

 6   document; correct?
 7  A   Yes.
 8  Q   So you didn't include in your affidavit that Mr. Bro used

 9   your overtime hours that you responded that you were offended?

10       MR. MANZOLILLO: Objection.  Relevance.
11       JUDGE ROSAS: Overruled.
12       THE WITNESS: I thought I did.
13       BY MR. LARKIN: 
14  Q   But you didn't, did you?
15  A   If it's not on this paper then --
16       JUDGE ROSAS: Do you want to take the time to look

17   through, sir?
18       THE WITNESS: Yes, I do.
19   (Witness examined the document.)
20       THE WITNESS: All right.
21       JUDGE ROSAS: He's ready.
22       BY MR. LARKIN: 
23  Q   Not in there; is it?
24  A   You're correct.  The mentioning of him calculating using

25   my overtime hours was not in my affidavit.
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 1  Q   You also testified on direct that Mr. Bro told you that if

 2   you didn't like you job you could go find a new one, right?

 3  A   Correct.
 4  Q   That fact is also not in your affidavit; correct?
 5  A   That is not in my affidavit, correct.
 6  Q   When you gave your affidavit did the Labor Board ask you

 7   to tell them everything you could remember about that meeting?

 8       MS. ROBERTS: Objection.
 9       JUDGE ROSAS: Overruled.
10       THE WITNESS: I didn't think that was very important.

11       BY MR. LARKIN: 
12  Q   Now, Mr. Bro, I think you -- or I'm sorry, Mr. Smith, I

13   think you have a copy up in front of you, GC's Exhibit 34.

14  A   Yes, I do.
15       JUDGE ROSAS: You can give me -- give me the affidavit.

16       BY MR. LARKIN: 
17  Q   You testified this was a -- the union authorization card

18   that you signed?
19  A   Correct.
20  Q   Do you remember where you were when you signed your card?

21  A   Yes.
22  Q   Where were you?
23  A   I was at Old Timers.
24  Q   Where is Old Timers?
25  A   Down the road from Novelis.
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 1  Q   Who else was present when you signed your card?

 2  A   My crew leader, Melanie Burton.
 3  Q   Anyone else?
 4  A   My co-worker Nate Gingerich.
 5  Q   Anyone else?
 6  A   A couple other co-workers from work.
 7  Q   Do you remember who they were?
 8  A   Jimmy Smith, Andrew Wallace.  That's all I recall.

 9  Q   Did any of them -- were any of them present and witness

10   you sign the card?
11  A   Yes.
12       MR. LARKIN: I don't have anything further, thank you.

13       JUDGE ROSAS: Does the Intervenor have any follow-up?

14   Questions on the 8(a)(5) portion?
15       MR. JONES: No questions, Judge.
16       JUDGE ROSAS: Okay, thank you, sir.
17   Any redirect?
18       MS. ROBERTS: May I have a minute, Your Honor?

19       JUDGE ROSAS: Sure.
20       MS. ROBERTS: Thanks.
21   (Pause.)
22       REDIRECT EXAMINATION
23       BY MS. ROBERTS: 
24  Q   Now, Mr. Smith, is everything that occurred during this

25   meeting on January 23rd described in your affidavit?
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 1  A   Can you repeat that?
 2  Q   Is everything discussed --
 3  A   It's hard to hear.
 4  Q   -- during the meeting on January 23rd written in your

 5   affidavit?
 6  A   No.
 7  Q   And in fact, there's no discussion about the conversation

 8   with Mr. Hovater in your affidavit, is there?
 9       MR. LARKIN: Objection, leading.
10       THE WITNESS: Correct.
11       JUDGE ROSAS: I'm sorry?
12       MR. LARKIN: That was leading.
13       JUDGE ROSAS: That was leading.  The answer's stricken.

14       THE WITNESS: I'm sorry.
15       BY MS. ROBERTS: 
16  Q   Is there any discussion in your affidavit concerning Mr.

17   Hovater?
18  A   No.
19  Q   And do you recall, regarding Mr. Bro's discussion

20   concerning your overtime hours, what the calculation was that

21   Mr. Bro was asserting?
22  A   I do.
23  Q   And what was that?
24       MR. LARKIN: Objection, asked and answered on direct.

25       JUDGE ROSAS: There was some questioning on cross-

Page 689 - Page 692 (16) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0165

Case 16-3076, Document 168, 05/04/2017, 2027443, Page167 of 240



 -  Vol. 4
July 21, 2014

Page 701

 1  Q   And you really are going to have to talk as pretty loud --

 2   almost, I don't want to say "yelling" because I don't want you

 3   to yell, but as loud, I guess, as you can.
 4  A   Okay.  I'll do my best.
 5  Q   Okay, thank you.
 6   Did you receive a subpoena to testify here today?

 7  A   Yes, I did.
 8  Q   Do you work for Novelis in Oswego, New York?

 9  A   Yes, I do.
10  Q   And how long have you worked there?
11  A   I'll have 20 years in September.
12  Q   What is your current position there?
13  A   Finishing technician in the cold mill.
14  Q   I'm sorry, did you say that's in the cold mill department?

15  A   Yes.
16       (General Counsel's GC-38 marked.)
17       BY MS. LESLIE: 
18  Q   I'm now showing you what has been marked as GC Exhibit 38.

19   Do you recognize it?
20  A   Yes, I do.
21  Q   What is it?
22  A   That is the card for the union representation.
23  Q   Is that your signature on the card?
24  A   Yes, it is.
25  Q   Is there a date on the card?

Page 702

 1  A   No, there is not.
 2  Q   Do you recall when you signed the card?
 3  A   Yes, I do.
 4  Q   And what date is that?
 5  A   It was December 22, 2013.
 6  Q   Turning your attention to --
 7       MS. LESLIE: Oh, I'm sorry.  GC -- the General Counsel

 8   asks that GC Exhibit 38 be entered into evidence.

 9       MR. DUMBACHER: No objection, Your Honor.

10       JUDGE ROSAS: General Counsel's 38 is received.

11       (General Counsel's GC-38 received.)
12       BY MS. LESLIE: 
13  Q   Turning your attention to January 30, 2014, did you work

14   that day?
15  A   Yes, I did.
16  Q   And did you see Jason Bro that day?
17  A   Yes, I did.
18  Q   And who is Jason Bro?
19  A   Jason Bro was our department leader.
20  Q   And did you talk to him that day?
21  A   Yes, I did.
22  Q   And where did that occur?
23  A   That occurred in the Stamco 2 operator pulpit.
24  Q   And was there anybody else there?
25  A   Yes, there was.
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 1  Q   And who else was there?
 2  A   There was Leo Rookey, Jim Wheeler, and Chad Phelps.

 3  Q   And how long was Bro there for?
 4  A   Approximately 15, 20 minutes.
 5  Q   And what did Bro say?
 6  A   He had asked us questions about whether if we were to vote

 7   and wanted a union or did not want a union how would we vote.

 8  Q   And did he ask you that?
 9  A   Yes, he did.
10  Q   Were you the only person he asked?
11  A   No, he asked us as a group.
12  Q   I'm sorry; I didn't quite here that last answer, it's

13   really noisy out there.
14  A   He asked us as a group.
15  Q   And did he ask you individually?
16  A   Yes, he did.
17  Q   Okay.  And was -- did he just ask you or did he ask

18   others, as well?
19  A   He asked everybody that was there.
20  Q   And when Bro asked you, what did you say in response?

21  A   I did not answer him.
22       MS. LESLIE: I have no other questions.
23       JUDGE ROSAS: Charging Party?
24       MR. MANZOLILLO: On, Your Honor.
25       JUDGE ROSAS: Cross-examination.
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 1       MR. DUMBACHER: Jencks statement, please.

 2       JUDGE ROSAS: Okay, off the record.
 3       (Whereupon, a brief recess was taken.)
 4       JUDGE ROSAS: Back on the record.
 5       CROSS-EXAMINATION
 6       BY MR. DUMBACHER: 
 7  Q   Mr. Sawyer, before you came in I noticed you were talking

 8   to Mr. Abare outside.  What were you talking about?

 9  A   Firewood.
10  Q   Anything about your testimony today?
11  A   No, sir.
12  Q   Any idea why he's here?
13  A   For testimony.
14       MR. MANZOLILLO: Objection, relevance.
15       JUDGE ROSAS: Overruled.
16       BY MR. DUMBACHER: 
17  Q   For what testimony, sir?
18  A   I'm not sure actually why he's here.  I know he's part of

19   this proceeding.  So.
20  Q   Did Mr. Bro -- you mentioned Mr. Bro; he was your

21   supervisor at the time?
22  A   Yes.
23  Q   Of the January 30th meeting?
24  A   Yes.
25  Q   Is he your current supervisor?
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 1  A   No, he's not.
 2  Q   Does he work in the cold mill?
 3  A   No, he doesn't.
 4  Q   Whose your current supervisor?
 5  A   Dave Bro.  Or I'm sorry, David Hovater.
 6  Q   You testified about a January 30, 2014 meeting with Jason

 7   Bro; is that correct, sir?
 8  A   I'm sorry, what was that?
 9  Q   You testified about a January 30, 2014 meeting with Jason

10   Bro?
11  A   Yes.
12  Q   And you said that took place in your pulpit; is that

13   correct?
14  A   Yes.
15  Q   And who was present at that meeting?
16  A   Jim Wheeler, Leo Rookey, and Chad Phelps.
17  Q   Did Mr. Bro state to any employee "Let's just state you

18   don't want a union, how are you going to vote?"
19  A   Yes, I believe he did.
20  Q   Do you recall one of the employees stating, "If I don't

21   want a union I'll vote no, and if I do want a union I'll vote

22   yes"?
23  A   Yes, I do.
24  Q   And you stated you didn't respond to Mr. Bro when he asked

25   you about how to vote -- how to vote if you didn't want a
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 1   union; is that correct?
 2  A   That's correct.
 3  Q   Did you get any -- any discipline come with that?

 4  A   No.
 5       MR. DUMBACHER: No further questions.
 6       JUDGE ROSAS: Intervenor, any follow-up?
 7       MR. JONES: Yeah, just a couple.
 8       CROSS-EXAMINATION
 9       BY MR. JONES: 
10  Q   You indicated that you signed --
11       JUDGE ROSAS: Well, hold on, one second.

12       MR. JONES: Oh, I need to get closer to it.
13       BY MR. JONES: 
14  Q   You signed a -- an authorization card?
15  A   Yes, I did.
16  Q   And that was General Counsel 38?
17  A   Yes.
18  Q   Who was present?
19  A   Leo Rookey.
20  Q   Okay.  Anyone else present at the time?
21  A   Everett Abare, I believe.
22  Q   Okay.  And what were told by Mr. Abare?
23  A   That the card was --
24       MS. LESLIE: Objection, it assumes a fact not in evidence.

25       JUDGE ROSAS: What, if anything, were you told by Mr.

Page 707

 1   Abare?
 2       THE WITNESS: That it was for union representation.

 3       BY MR. JONES: 
 4  Q   Did he tell you anything else?
 5  A   He just said that there would be a vote and that we needed

 6   50 percent or more of the vote to get the union.
 7  Q   So he told you that it was for purposes of getting an

 8   election?
 9  A   No, he told me it was for union representation.

10       MR. JONES: I have no further questions.
11       JUDGE ROSAS: Redirect?
12       MS. LESLIE: If I could just have a minute, Your Honor?

13       JUDGE ROSAS: Sure.  Off the record.
14       (Whereupon, a brief recess was taken.)
15       JUDGE ROSAS: Back on the record.
16       MS. LESLIE: I have no other questions, Your Honor.

17       JUDGE ROSAS: Thank you, sir, you're excused.  Do not

18   discuss your testimony with anyone until you are advised of

19   counsel either directly -- and the case is closed otherwise.

20       THE WITNESS: Yes, Sir.
21       JUDGE ROSAS: Thank you very much.
22       THE WITNESS: Thank you, Sir.  Have a good day.

23   (Witness excused.)
24       JUDGE ROSAS: All right, next witness.
25   (No response.)
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 1       JUDGE ROSAS: Do you have your next witness here or do you

 2   need a minute?
 3       MS. ROBERTS: I don't believe we do.
 4       JUDGE ROSAS: Okay, off the record.
 5   (Whereupon, at 12:31 p.m., a luncheon recess was taken.)
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 1       BY MS. ROBERTS: 
 2  Q   Ms. Burton, can you identify this document for me?

 3  A   These are the -- my card, and cards that I had witnessed.

 4  Q   And is that your signature on the card, the top card on

 5   General Counsel's Exhibit 31?
 6  A   Yes.
 7  Q   And Ms. Burton, is your -- is your signature represented

 8   any other place on this document marked General Counsel's

 9   Exhibit 31?
10  A   Witnesses on the following cards.
11       MS. ROBERTS: I would like to offer into evidence General

12   Counsel's Exhibit 31.
13       MR. LARKIN: Voir Dire?
14       MR. POWELL: Just a moment, Your Honor.
15   (Pause.)
16       MR. LARKIN: No objection.
17       JUDGE ROSAS: General Counsel's Exhibit 31 is received.

18       (General Counsel's GC-31 received.)
19       BY MS. ROBERTS: 
20  Q   Ms. Burton, did you witness the signatures on the dates

21   indicated on the cards represented in General Counsel's Exhibit

22   31?
23   (Witness examined the document.)
24       THE WITNESS: I did.
25       BY MS. ROBERTS: 
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 1  Q   Now, Ms. Burton, I would like to direct your attention to

 2   December of 2013.  Did you attend a meeting regarding employee

 3   benefits and wages?
 4  A   Can you repeat that?
 5  Q   Directing your attention to December of 2013, did you

 6   attend a meeting regarding employees' wages and benefits?

 7  A   Yes.
 8  Q   And do you recall when you attended the meeting?

 9  A   It was on a Wednesday morning.  We had worked nights

10   before in December.
11  Q   Do you recall if that was mid or late or early December?

12  A   It was mid-December.
13  Q   And what was the subject of the meeting?
14  A   It was an annual wage and business update meeting.

15  Q   And who attended the meeting, do you recall?

16  A   Everyone from B-shift was required to attend.
17  Q   And who attended on behalf of the Employer?

18  A   It was Pete Sheftic and Chris Smith usually do the

19   presentations.  They were the ones.
20  Q   Was anyone from human resources there other than Mr.

21   Sheftic?
22  A   Cheryl Ascenzi was there running the projector.

23  Q   And who conducted the meeting?
24  A   They all took a part.
25  Q   Okay.  And approximately how many employees attended the
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 1   meeting?
 2  A   It was a full room.  I would guess 60 or more.
 3  Q   And do you recall what, if any, announcements were made

 4   regarding your employment during this meeting?
 5  A   They go -- they went over our pay structure for the

 6   upcoming year.
 7  Q   For 2014?
 8  A   Yes.
 9  Q   Was anything else discussed?
10  A   Business.  And the possible change in our schedule based

11   on business.
12  Q   And did they describe for you what that change would be?

13  A   We didn't get any clear answers.
14  Q   Was there any discussion concerning your overtime?

15  A   Yes, it was announced that Sunday premium time and a half

16   was going to go away.  And there was a lot of discussion of how

17   overtime was going to be obtained.  Hours worked.  Vacation.

18   There was a lot of concern.
19  Q   And focusing your attention on how overtime will be

20   calculated, do you recall what, if any, changes were discussed

21   at that time?
22  A   If you took a vacation day or you had to take a holiday,

23   it didn't count as hours worked.  And we had --
24  Q   So --
25  A   -- you had to be there for the 40 hours to obtain time and
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 1   a half.
 2  Q   So when you say it didn't count towards hours worked, what

 3   are you referring to?
 4  A   If I worked a 36-hour pay week, and I took one of the days

 5   off, I came in to cover for vacation, I wasn't getting paid

 6   time and a half.
 7  Q   And can you tell us briefly how that's a change?

 8  A   As long as I --
 9       MR. POWELL: Objection, assumes facts not in evidence that

10   there was a change.
11       MS. ROBERTS: The Witness testified about change --

12       MR. POWELL: She testified --
13       MS. ROBERTS: -- (over talking) --
14       JUDGE ROSAS: With this witness -- let's -- foundationally

15   let's take a step back.  With respect to this witness,

16   establish that.
17       BY MS. ROBERTS: 
18  Q   Well, focusing your attention in the meeting itself, what,

19   if anything, was said about the 40-hour workweek?

20  A   You had to work 40 hours to obtain time and a half.

21  Q   Ms. Burton, you testified to being an employee for what

22   period of time?
23  A   I just had my eight-year anniversary in April.
24  Q   Okay.  And during your employment was that -- was the 40-

25   hour workweek required prior to receiving time and a half?
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 1  A   No.
 2  Q   What was it prior to this announcement?
 3       MR. POWELL: Objection.  No, I'll withdraw the objection.

 4       THE WITNESS: Prior to this announcement, any hours you

 5   worked that you were not scheduled your received time and a

 6   half compensation.
 7       BY MS. ROBERTS: 
 8  Q   Now when you say "any hours worked," what if you had less

 9   than 40 hours, how would it be treated?
10  A   As time and a half.  As premium pay.
11  Q   Now, Ms. Burton, focusing your attention back to the

12   meeting itself, was there any announcement about vacation days?

13  A   That if you took a vacation day that it would not count

14   towards hours worked to reach the 40 to get your time and a

15   half.
16  Q   And what about holidays?
17  A   Same.
18  Q   And what about Sundays?
19  A   Sundays, the premium time and a half pay was going away.

20  Q   And what -- what, if any, discussion was there regarding

21   Sunday treatment towards your 40-hour workweek?

22  A   I don't know if that particular item was clarified at that

23   meeting because a lot of answers weren't received at that

24   meeting, but it was brought up.
25  Q   Now, Ms. Burton, during this meeting what, if anything,
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 1   were you told about when these changes would take effect?

 2  A   It was planned to take effect January 1st.  Because of the

 3   way our pay week fell, it didn't take effect until January 6th

 4   because of the changes would have affected people working

 5   during the holiday week.
 6  Q   Okay.  But during this meeting in particular did they give

 7   a date as to when it would go into effect?
 8  A   That meeting was January 1st (sic).
 9  Q   Now, after this meeting did there come a point in time

10   when there was some announcements regarding the changes you

11   just testified about at the December 2013 meeting?

12  A   I was at work in crew leader training on January 9th and

13   they delayed the start of my training for an announcement.

14  Q   And who conducted -- who was that made an announcement?

15  A   It was Chris Smith and HR.
16  Q   I'm sorry, I didn't hear the last part.
17  A   Chris Smith and the HR department.
18  Q   Do you recall anyone particular -- anyone in particular

19   from the HR department?
20  A   Pete Sheftic spoke, Cheryl Ascenzi ran the slideshow.

21   There were other HR people that sat at the desk behind me.

22  Q   And approximately how many -- did employees attend this

23   meeting, other than yourself?
24  A   Yes, it was crew leaders that were in training.
25  Q   And approximately how many employees were there?
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 1  A   I would say a dozen.
 2  Q   And what, if anything, was said regarding Sunday premium

 3   pay?
 4  A   They were restoring time and a half for Sunday.

 5  Q   I'm sorry?
 6  A   They were restoring the time and a half for Sunday.

 7  Q   And was there any discussion regarding overtime?

 8  A   They handed out a piece of paper and I wrote notes on the

 9   paper.  Sundays were a standalone day for time and a half, so

10   it didn't count towards hours worked to obtain the overtime.

11  Q   Was there any discussion concerning vacation and holidays?

12  A   I don't recall, that's why I wrote notes on the paper.

13  Q   Okay.  Now, Ms. Burton, you testified that you received a

14   document during this meeting; who did you receive it from?

15  A   I believe Pete Sheftic was one of the one's passing them

16   out.
17       MS. ROBERTS: Can I have marked for identification General

18   Counsel's Exhibit 16?
19       (General Counsel's GC-16 marked.)
20       BY MS. ROBERTS: 
21  Q   Ms. Burton, can you identify what's been marked as General

22   Counsel's Exhibit 16 for me?
23  A   This is the flyer that was handed out during that meeting.

24       MS. ROBERTS: I would like to offer General Counsel's

25   Exhibit 16.
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 1       MR. POWELL: No objection.
 2       MR. MANZOLILLO: No objection.
 3       JUDGE ROSAS: General Counsel's 16 is received.

 4       (General Counsel's GC-16 received.)
 5       BY MS. ROBERTS: 
 6  Q   Now, Ms. Burton, I would like to direct your attention to

 7   January 23, 2014.  Did you attend a meeting with Jason Bro on

 8   that day?
 9  A   I did.
10  Q   And where did the meeting occur?
11  A   In my furnace office the cold mill.
12  Q   And what is the furnace office?
13  A   It's main gathering center for the anneal metal movement

14   team.
15  Q   And as a gathering place, is it used for any other

16   purpose, other than a control room?
17  A   It's our break room, it's our computer room, it's our

18   control room.
19  Q   And when you say "computer room," what -- what's in there

20   that allows you to use it for that purpose?
21  A   The main operating computer for printing out schedules for

22   the mill, the schedule for the furnaces, doing your peer

23   safety, checking your company e-mail.
24  Q   Now, focusing your attention back to January 23rd, the

25   meeting with Mr. Bro, who else was present during that meeting?
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 1  A   Most of our crane operators.  He asked if I could gather

 2   up crane operators and asked to keep the mill down so we could

 3   have a meeting.
 4  Q   And do you recall any of the employees that were in

 5   attendance?  The crane operators.
 6  A   It was myself, Justin Waters, Art Ball, Caleb Smith, Nate

 7   Gingerich.  Randy Dorval came in when he got freed up.

 8  Q   And do you recall what, if anything, was the purpose of

 9   the meeting?
10  A   He wanted to go over with the group how we weren't losing

11   any money.  He wanted to demonstrate.
12  Q   And how -- did you observe how he was trying to

13   demonstrate that you weren't losing any money?
14  A   We had some general discussion.  He used one of our dry

15   erase boards to show an example how with all the changes at the

16   end of the year we wouldn't be losing any money.

17  Q   Do you know whether or not -- what, if any -- do you know

18   whether or not there was a consensus as to what Mr. Bro was

19   demonstrating --
20       MR. POWELL: Objection.
21       MS. ROBERTS: -- on the board?
22       MR. POWELL: Calls for speculation as to the consensus.

23       JUDGE ROSAS: Sustained as to the term "consensus."

24       BY MS. ROBERTS: 
25  Q   Was there any reaction as to how Mr. Bro was calculating
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 1   to demonstrate that employees were faring better by these

 2   changes?
 3  A   There was a lot of reaction.  Negative.
 4  Q   And did Mr. Bro respond to that negative reaction?

 5  A   He continued to answer questions.  He became agitated when

 6   we pointed out -- he was trying to convince us that we had

 7   gotten a 5 percent raise but we weren't losing any money.

 8  Q   And did he say anything in response to being agitated?

 9       MR. LARKIN: Objection, the question's vague.

10       MS. ROBERTS: If the Witness knows.
11       JUDGE ROSAS: Overruled.
12   You can answer if you know.
13       THE WITNESS: He told us if we didn't like it we didn't

14   have to work there.
15       BY MS. ROBERTS: 
16  Q   Now, during this meeting was there any discussion

17   regarding the wearing of union insignia?
18  A   As my team members came in some were wearing "Vote Yes"

19   stickers and he asked two of my team members to take -- remove

20   the stickers from their working clothes.
21  Q   Now, one by one, do you recall what, if anything, the

22   employee did in response to Mr. Bro's instructions?

23  A   Art Ball took it off of his uniform and put it on the side

24   of his face.
25  Q   And did Mr. Bro respond to that?
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 1  A   Yes.  He asked him to take it off his face.  And Art took

 2   it off his face and put it on -- underneath his uniform.

 3  Q   Was the sticker visible?
 4  A   Somewhat.
 5  Q   Was there any further reaction by Mr. Bro?
 6  A   The other employee that had one on their uniform, he asked

 7   to remove it, that was Justin Waters.  He took it off his

 8   uniform and stuck it on his shirt underneath his uniform.

 9  Q   And was it visible at that time?
10  A   At that time.  And he -- Jason asked Justin to button up

11   his shirt.
12  Q   Now, did you raise any questions concerning Mr. Bro's

13   actions?
14  A   People had spoke (sic) to me about -- and I had just come

15   from the mill, the PMG mechanics/maintenance people --

16       MR. POWELL: Objection, hearsay.
17       JUDGE ROSAS: Sustained.  Next question.

18       BY MS. ROBERTS: 
19  Q   Did you have any discussion with Mr. Bro about his

20   instructions to remove the stickers?
21  A   I did.  I asked why six to eight PMG --
22       MR. POWELL: Objection, hearsay.
23       MS. ROBERTS: She --
24       JUDGE ROSAS: Her -- what her -- she -- what she told Mr.

25   Bro?
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 1       MS. ROBERTS: That's correct.  And I believe that's what

 2   she's testifying to.
 3       JUDGE ROSAS: Overruled.
 4   Go ahead.
 5       THE WITNESS: I asked him why six to eight PMG maintenance

 6   mechanics were up to the 72-inch mill with "No Union" all over

 7   themselves; their hardhats and their company scooter.

 8       BY MS. ROBERTS: 
 9  Q   And did he respond to your statement?
10  A   He was unaware.
11  Q   Now, did you receive any documents or any materials from

12   Mr. Bro during this meeting?
13  A   After he did the calculation for the money, he handed out

14   the Employment At-A-Glance.
15       MS. ROBERTS: Can I have marked for identification General

16   Counsel's Exhibit 17?
17       (General Counsel's GC-17 marked.)
18       BY MS. ROBERTS: 
19  Q   Ms. Burton, can you identify General Counsel's Exhibit 17?

20  A   It's a copy of the book that was handed out at the

21   meeting, "Employment At-A-Glance."
22  Q   And focusing your attention to Page 2 of the six-page

23   document, is that your writing on Page 2?
24  A   The circle of the date?
25  Q   Yes.
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 1  A   It could be.  I'm not certain if this is my particular

 2   book.
 3       MS. ROBERTS: I would like to offer General Counsel's

 4   Exhibit 17 into evidence.
 5       MR. LARKIN: No objection.
 6       JUDGE ROSAS: General Counsel's 17 is received.

 7       (General Counsel's GC-17 received.)
 8       BY MS. ROBERTS: 
 9  Q   Now, Ms. Burton, during this meeting was there any

10   discussion about the upcoming union election?
11  A   There was.
12  Q   And what, if anything, was said about the election?

13  A   Jason was standing in the middle of the room and said,

14   "You know what you have to do.  Keep this union out of here."

15  Q   And did anyone respond?
16  A   At that point, the room was dead silent.
17  Q   Did Mr. Bro at any time direct his question to any

18   particular employee?
19  A   He went one by one, because he didn't receive a response,

20   and pointed and said, "Justin, you know what you got to do to

21   keep this union out of here."  Justin just looked at him,

22   because this isn't normal behavior, and Jason repeated, "You

23   know what you got to do to keep this union out of here.  You

24   got to vote no.  Justin, you got to vote no.  What do you got

25   to do to keep the union out of here?"  And at that point, of
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 1   course, he -- Justin said, "Vote no."
 2   And then he went one by one.
 3  Q   And was there ever any other response from employees,

 4   other than "Vote No"?
 5  A   He didn't get a response from me.  And the last person he

 6   asked was Randy Dorval that had come in partly into the

 7   discussion, and Randy said that he would vote yes and hope for

 8   the best.
 9  Q   Now, Ms. Burton, before the beginning of this meeting were

10   you in the furnace office?
11  A   I had come back to the furnace office from leaving a break

12   to eat my lunch.  It was my break time.
13  Q   And did you have anything with you, in addition to your

14   lunch, at this time?
15  A   I did.
16  Q   What's --
17  A   I had the information to look over, the "35 Things That

18   Your Employer Cannot Do" flyer, I had the book about keeping

19   score of anticipated things by the employer to keep the union

20   out.
21       MS. ROBERTS: Now, if you could place before the Witness

22   General Counsel's Exhibit 29.
23       BY MS. ROBERTS: 
24  Q   Ms. Burton, if you could -- if I could direct your

25   attention to the second, third and fourth page of what's been
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 1   marked as General Counsel's Exhibit 29?  You testified about

 2   the 35 things; is this the material?
 3  A   It is.
 4  Q   Now, can you tell us again just so I can -- you mentioned

 5   a book about keeping?
 6  A   Keeping score.
 7  Q   Keeping score.  Can you describe for us what the booklet

 8   was about?
 9  A   Anticipated things to expect from your employer to

10   discredit wanting the union.
11  Q   And how did you receive that booklet?
12  A   I got that at a meeting I attended at the church rectory

13   in Pulaski.
14  Q   Was this a union meeting?
15  A   Yes.
16  Q   Now, in addition to those two items, did you have anything

17   else?
18  A   Probably.  I can't commit.
19  Q   And what, if anything, happened to the union literature

20   that you had in the furnace room?
21  A   It was gathered up and disposed of while I went to go take

22   care of the mill.
23  Q   And how do you know it was gathered up and disposed of?

24  A   I was called back to the mill.  My team still had

25   questions.  I went back to take care of keeping the mill
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 1   running, and I was in the crane in the R1 bay, which is located

 2   right by my furnace office, and I saw Dan Taylor with my pile

 3   of stuff in his hand.
 4  Q   And did there come a point when you returned from your use

 5   of the crane to your lunch?
 6  A   Eventually, yes.
 7  Q   And were your materials there?
 8  A   No.
 9       MS. ROBERTS: I have no further questions at this time,

10   Your Honor.
11       JUDGE ROSAS: Charging Party?
12       MR. MANZOLILLO: Just real quick.
13       DIRECT EXAMINATION
14       BY MR. MANZOLILLO: 
15  Q   Who is Dan Taylor?
16  A   He's -- at that time a coordinator for shipping and

17   receiving department.
18       MR. MANZOLILLO: I have nothing further.
19       JUDGE ROSAS: Cross-examination.
20       MR. LARKIN: Jencks, please.
21       JUDGE ROSAS: Off the record.
22       (Whereupon, a brief recess was taken.)
23       JUDGE ROSAS: Back on the record.
24   (Pause.)
25       JUDGE ROSAS: We're on the record.
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 1       CROSS-EXAMINATION
 2       BY MR. LARKIN: 
 3  Q   Ms. Burton, you testified about a meeting that you

 4   attended on January 9, 2014.  You testified that it was crew

 5   leader training that you were in that day; is that right?

 6  A   Yes.
 7  Q   And that Mr. Smith the plant manager and Mr. Sheftic from

 8   HR came into the meeting and made some announcements, right?

 9  A   Yes.
10  Q   What time was that meeting?  What time during the day did

11   the meeting take place?
12  A   In the morning.
13  Q   In the morning.  Do you remember exactly what time?

14  A   My training was supposed to start at 7:00.  They pulled

15   other crew leaders out of it.  My training never started until

16   almost 9:00; so sometime between 7:30 and 9:00.

17  Q   Now, January 6, 2014, how many business days after the New

18   Year's holiday was that?
19       MS. ROBERTS: Objection to relevance.
20       JUDGE ROSAS: Hold on.  I assume counsel's asking it for

21   some reason, I'll give him a question or two to see if -- where

22   we're going with it.  Overruled.
23   Do you recall when New Year's was that day -- that year?

24       MS. ROBERTS: I would also object to foundation.

25       JUDGE ROSAS: Overruled.
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 1       THE WITNESS: Well, New Year's Day is January 1st.  I

 2   don't know what day of the week it is.
 3       JUDGE ROSAS: Okay.
 4       BY MR. LARKIN: 
 5  Q   You testified that during the meeting, I believe, that you

 6   wrote some notes down on paper?
 7  A   Correct.
 8  Q   Do you still have the paper?
 9  A   I might at home in a file.  I can't be certain.
10  Q   Do you recall if you turned it over to anybody?  Did you

11   give the paper to anybody?
12  A   I don't recall.
13  Q   Okay.  Do you remember whether you made a copy of these

14   notes and gave the copy to anybody?
15  A   I'm sure I did.  That was the intent of the paper.

16  Q   And who do you think you would have given the notes to?

17   The copy of the notes, I'm sorry.
18  A   My team.
19  Q   And when you're referring to "your team," who are you

20   talking about?
21  A   My anneal metal movement B-shift team in the cold mill.

22  Q   So the people who work on your crew?
23  A   Correct.
24  Q   Now, you testified also that you had obtained union

25   authorization cards from some of your co-workers.
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 1  A   I did.
 2  Q   Right?  Okay.  What was your understanding of why you

 3   needed to have employees sign union cards?
 4  A   To show interest in union representation.
 5  Q   Did you receive any instructions on how to approach

 6   employees about signing a card?
 7  A   It had to be not on company time, it had to be on a break

 8   or not at work
 9  Q   So you did get instructions?
10  A   Correct.
11  Q   Who gave you the instructions?
12  A   That was at the meeting I attended in Pulaski.
13  Q   Who was at that meeting?
14  A   That was Jim Ridgeway, Jim Valenti.
15  Q   Whose Jim Ridgeway?
16  A   A representative from the USW.
17  Q   What -- I'm sorry; who else did you say?
18  A   Jim Valenti.
19  Q   And who is he?
20  A   Representative from the USW.
21  Q   Anybody else in the meeting that you remember?

22  A   Jack Vanderbaan.
23  Q   I'm sorry; I just didn't hear you?
24  A   Jack Vanderbaan.
25  Q   And who is Jack Vanderbaan?
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 1  A   He is a member of the USW.
 2  Q   Anybody else?
 3  A   There were probably 25 people.  I don't remember every

 4   single person.
 5  Q   Were these people your co-workers, or were there just

 6   other people?
 7  A   Co-workers.
 8  Q   Do you remember who any of them were?
 9       MS. ROBERTS: Objection, asked and answered.

10       JUDGE ROSAS: Overruled.
11   If you know.
12       THE WITNESS: I know Everett was there; Everett Abare.

13   Chris Spencer.  Brendan Delaney.
14       BY MR. LARKIN: 
15  Q   I'm sorry; can you say that again?
16  A   Brandan Delaney.
17  Q   Do you remember anybody else?
18  A   Mike Clark.  I don't recall.  Those are the people I was

19   sitting by.
20  Q   So that's everybody you remember?
21       MS. ROBERTS: I didn't hear your last statement; can

22   you --
23       THE WITNESS: Those are the people I was sitting by.  And

24   Shane Burton.
25       BY MR. LARKIN: 
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 1  A   I did.
 2  Q   Did anybody else?
 3  A   Jimmy Walker.
 4  Q   Jimmy Walker.  Anyone else?
 5  A   I don't recall.
 6  Q   Okay.  Bottom of the page, looks like -- is that the same

 7   Jimmy Walker you just mentioned?
 8  A   Correct.
 9  Q   And did you witness Mr. Walker sign?
10  A   I did.
11  Q   And where was Mr. Walker when he signed his card?

12  A   At the church rectory in Pulaski.
13  Q   That's what I thought.  Just asking.  Okay, last page,

14   Andrew Wallace, top of Page 5 of General Counsel 31, do you

15   recall where you were when Mr. Wallace signed his card?

16  A   I do.
17  Q   And where were you?
18  A   Old Timers Bar.
19  Q   Okay.  So he was at Old Timers with you and Mr. Clark?

20  A   And Mr. Smith.
21  Q   Mr. Smith.  And you -- did you witness Mr. Wallace sign?

22  A   I did.
23  Q   Anybody else witness him sign?
24  A   Mr. Smith, Mr. Clark.
25  Q   Okay.  Was anybody drinking alcohol at that meeting?
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 1       MR. MANZOLILLO: Objection.  Relevance.
 2       JUDGE ROSAS: Overruled.
 3   You can answer.
 4       THE WITNESS: After.
 5       BY MR. LARKIN: 
 6  Q   After?  After what?
 7  A   I made arrangements to meet them off-property to sign

 8   cards, and after we signed cards, it was the day after

 9   Christmas, we had a beer.
10  Q   Okay.  Jeremey Wallace, last one on Page 5, do you recall

11   where you were when Mr. Wallace signed?
12  A   I do.
13  Q   Where were you?
14  A   My furnace office.
15  Q   The cold mill furnace office?
16  A   Correct.
17  Q   Does Mr. Wallace work in the cold mill?
18  A   He does.
19  Q   Is he on your crew?
20  A   He's on my shift, he's not on my crew.
21  Q   Now, you're B-shift --
22  A   Correct.
23  Q   -- is that right?
24   So if we look down to that sixth line of -- the sixth
25   blank line that's been now filled in with handwriting, it looks
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 1   like there's a -- again, in a different type of ink, the letter

 2   "D."  Do you know who put the letter "D" on that line?

 3  A   I don't know if he fixed it.  He was transferred from one

 4   shift to the other.
 5  Q   So he used to be -- did you -- he was on B-shift but he

 6   was transferred to D-shift?  Other way around?
 7  A   He was on D-shift and he was transferred to B-shift.

 8  Q   Do you remember when that happened?
 9  A   I don't.
10  Q   Did anybody else witness Mr. Wallace sign his card?

11  A   Didn't.
12  Q   I'm sorry, I missed your answer.
13  A   They did not.
14  Q   Now, obviously at some point during the campaign you had

15   approached each of the employees we just discussed about

16   signing a card; right?
17  A   Some I approached.  Some approached me.
18  Q   Some approached you.  In each case, did you ask the

19   employee to sign a card?
20  A   I asked them to read the card and if they chose to, sign

21   the card.
22  Q   During these conversations you had, would you get

23   questions about what the card was?
24       MS. ROBERTS: Objection to foundation.
25       JUDGE ROSAS: Repeat that question.
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 1       MR. LARKIN: I said during the time that she would have

 2   conversations with the employees, would she get questions about

 3   what the card was?
 4       JUDGE ROSAS: I'm going to permit that, hearsay; it's

 5   being asked by the Respondent, not by the General Counsel.  It

 6   has a certain indicia of liability to it, so I'm going to

 7   permit it.  And it's testimony that at this juncture, the

 8   pieces are falling into place.  It's of a general nature.  So

 9   I'm not going to stand in the way and prevent Respondent from

10   constructing a framework here for the background or scenario.

11   But again, it's not specific testimony, I understand that.

12   But I'm going to permit it at this point with respect to the

13   custom -- especially as we try to establish -- we're in the

14   process of establishing custom and practice of the union

15   supporters during the campaign.
16   Overruled.  You can answer.
17       THE WITNESS: Can you repeat the question?

18       MR. LARKIN: Sure.
19       BY MR. LARKIN: 
20  Q   Would you get questions from these employees about what

21   the union authorization card was?
22  A   Yes.
23  Q   And would you answer the questions?
24  A   Yes.
25  Q   Now, did you keep any documentation, notes, any kind of
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 1   documentation regarding the people who you had sign a card?

 2   Like, did you keep your own separate notes about who signed a

 3   card that you witnessed?
 4  A   (No response.)
 5       JUDGE ROSAS: Do you understand?
 6       THE WITNESS: You're asking if I kept notes of who signed

 7   cards?
 8       BY MR. LARKIN: 
 9  Q   Yes.
10  A   No.
11  Q   Now, you testified that you were in a meeting on January

12   23rd of 2014 with Jason Bro; do you remember that?

13  A   I do.
14  Q   And you testified that the meeting took place in the

15   furnace office?
16  A   Yes.
17  Q   Does the cold mill have a separate break room?

18  A   There's several break rooms.
19  Q   How about a cafeteria?
20  A   Yes.
21  Q   And do you have a locker room?
22  A   We do.
23  Q   Now, you -- I think you testified that the furnace office,

24   among other things, was a control room; do you remember saying

25   that?
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 1  A   Correct.
 2  Q   How is it a control room?  Can you elaborate on that?

 3  A   It's where the furnaces are started from on the computer.

 4   That's where we monitor the furnaces.
 5  Q   There are computers in there that allow you to monitor the

 6   furnaces?
 7  A   Correct.
 8  Q   Is that where the furnace operator pretty much does his

 9   job?
10  A   On one side of the room.
11  Q   On one side of the room.  And what -- which side of the

12   room?
13  A   On the east side of the room are the controls for the

14   furnaces.
15  Q   Now, I think you testified that there were five other

16   employees in the meeting, besides yourself.
17  A   Correct.
18  Q   Now, you had a "Vote Yes" sticker on your shirt during the

19   meeting, did you not?
20  A   I did.
21  Q   And Mr. Bro didn't say anything to you about that sticker.

22  A   It was on my personal shirt.
23  Q   So he didn't say anything to you about it?
24  A   No.
25  Q   I'm just going to ask you this again just so that we --
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 1   just so that the record's straight; did he ask you about your

 2   sticker?
 3  A   He did not ask me.
 4  Q   Okay.  Did he tell you to take it off?
 5  A   He did not.
 6  Q   Now, I think you testified that Mr. Bro was saying to you

 7   and others "You know what you have to do if you don't want the

 8   Union," or words to that effect, right?
 9  A   Can you repeat the question?
10  Q   Mr. Bro -- you testified that he was basically asking

11   employees if they knew how to vote no, right?
12  A   Right.
13  Q   Words to that effect.  He didn't --
14       MR. MANZOLILLO: Objection.
15       JUDGE ROSAS: What's the basis?
16       MR. MANZOLILLO: Mischaracterization in the record.

17       JUDGE ROSAS: Was that correct, ma'am?  Is that what he

18   said?
19       THE WITNESS: Jason said, "You know what you have to do to

20   keep the Union out of here.  You need to vote no."

21       MR. LARKIN: Okay.  Apologies.
22       BY MR. LARKIN: 
23  Q   But he never told you that you were required to vote no in

24   the election, did he?
25  A   He said, "Vote No."
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 1  Q   Right.  But he didn't tell you that you had to vote no,

 2   right?
 3  A   He didn't say we had to.
 4  Q   Now, Mr. Doval (sic), I believe -- Dorval, in response to

 5   Mr. Bro's question said that he was going to vote yes?

 6  A   Correct.
 7  Q   Did Mr. Bro discipline him for making that comment?

 8       MS. ROBERTS: Objection to foundation.
 9       JUDGE ROSAS: If you know.
10       THE WITNESS: Not in my presence.
11       BY MR. LARKIN: 
12  Q   You said when Mr. Bro pointed at you that you didn't

13   answer him.
14  A   Correct.
15  Q   He -- he didn't ask you how you were going to vote, did

16   he?
17  A   No.
18  Q   No, he didn't ask you?
19  A   No, Jason did not ask me how I was going to vote.

20  Q   Now, I think you also testified that if you didn't like

21   Novelis that you didn't have to work there; correct?

22  A   That's what Jason told us.
23  Q   But he didn't say anything about the company making you

24   leave, right?
25  A   He said if you didn't like it you didn't have to work
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 1  A   The west side is the desk where the computer that we all

 2   use for our daily activities, schedules.
 3  Q   You also testified about the cold mill cafeteria, and I

 4   believe a locker room, some other items in the cold mill.

 5   Under what circumstances would you take a break in the furnace

 6   office?
 7  A   When the cold mill cafeteria is closed.  It's only open

 8   certain hours.
 9  Q   And are there any other circumstances in which you would

10   take your break in the furnace office?
11  A   Because I choose not to eat their food.
12  Q   I'm sorry, I can't hear you.
13  A   Because I don't eat their food.  We have a coffee pot,

14   microwave, refrigerator.
15  Q   Now, focusing your attention back to the meeting with Mr.

16   Bro.  You testified on cross that were wearing a "Vote Yes"

17   sticker; do you recall that testimony?
18  A   I do.
19  Q   Do you know whether or not Mr. Bro saw your "Vote No" --

20   "Vote Yes" sticker?
21  A   He did.
22  Q   And how do you know what he observed?
23  A   Because he looked at Justin and asked him to replace it,

24   Art and asked him to replace it and he didn't ask me because it

25   was on my personal clothes.
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 1  Q   But do you know whether or not he saw your personal

 2   sticker?
 3       MR. DUMBACHER: Objection, asked and answered.

 4       THE WITNESS: There's --
 5       JUDGE ROSAS: Asked and answered.  Unless there's

 6   something else that was stated, we've exhausted the inferences

 7   that we're going to seek to elicit from this witness as to what

 8   other people saw.
 9       BY MS. ROBERTS: 
10  Q   Now, what are "safe" stickers?
11       MR. LARKIN: Objection, beyond the scope of direct.

12       JUDGE ROSAS: What is a what?
13       MS. ROBERTS: "Safe" stickers.
14       MR. DUMBACHER: Objection, beyond the scope of direct.

15       MS. ROBERTS: They've elicited testimony on cross

16   regarding stickers and the placement of stickers.  I think this

17   is within that scope.
18       JUDGE ROSAS: They elicited what on cross?

19       MS. ROBERTS: Testimony regarding the stickers that were

20   on individual employee's person, and it's within that line of

21   questioning.
22       MR. LARKIN: The questions that I asked were strictly

23   limited to the scope of direct exam, and that scope was limited

24   to Mr. Bro's comments in the meeting about the "Vote Yes" and

25   pro-union stickers that he happened to see on the employees in

Page 759

 1   the meeting.
 2       JUDGE ROSAS: You're going to have to do that through

 3   somebody else.  Sustained.
 4       MS. ROBERTS: I have no further questions for this

 5   witness.
 6       JUDGE ROSAS: Charging Party?
 7       MR. MANZOLILLO: No, Your Honor.
 8       JUDGE ROSAS: Okay.  Any recross?
 9       RECROSS-EXAMINATION
10       BY MR. LARKIN: 
11  Q   Is the cold mill cafeteria the only cafeteria in the

12   plant?
13  A   No.
14  Q   How many others are there?
15  A   Two that I'm aware of.
16       MR. LARKIN: Nothing further.
17       JUDGE ROSAS: Intervenor, nothing?
18       MR. JONES: No.
19       JUDGE ROSAS: Okay, thank you, ma'am, you are excused.  Do

20   not discuss your testimony with anyone until you are advised by

21   counsel that the record in the case is closed.  Okay, thank you

22   very much.
23   (Witness excused.)
24       JUDGE ROSAS: We'll take a five-minute break.

25   Before we do that -- before we do that, still on.  I just
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 1   wanted to revisit something that we discussed a short while

 2   ago.
 3   So referring to the transcript of the February 18, 2014

 4   meeting, it's the one -- General Counsel's Exhibit 20, it's in

 5   evidence.
 6       MS. ROBERTS: The P.M.
 7       JUDGE ROSAS: What's that?
 8       MS. ROBERTS: It's the 5:30 p.m. meeting.
 9       JUDGE ROSAS: Yes.  And there was testimony that the

10   Respondent was pointing out, I permitted over objection about

11   the glowering or pale or sad or angry or negative type looks on

12   the part of management; is that correct?  Is that what we were

13   referring to?
14       MS. ROBERTS: The witnesses observations?

15       JUDGE ROSAS: Yes.
16       MS. ROBERTS: Yes.
17       JUDGE ROSAS: And let me just be clear, because at the

18   time that I permitted that, consistent with my attempt to leave

19   enough room should the circumstances warrant, we need to permit

20   context, notwithstanding my ruling.  And understand this is on

21   a case-by-case basis, but as counsel for Respondent does point

22   out, you know, this is an objective test that I'm ultimately

23   going to have to draw based on the facts; the facts

24   specifically being the statements, okay.  The statements that

25   are in evidence, and perhaps any context, okay.  Context being
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 1  Q   Now, Mr. Parker, there came a point in time when employees

 2   sought to be represented by the USW.
 3       MR. POWELL: Objection to the form of the question.

 4   Assumes facts not in evidence.
 5       JUDGE ROSAS: Rephrase.
 6       BY MS. ROBERTS: 
 7  Q   Do you know at any point in time whether there was an

 8   attempt to organize the employees of Novelis?
 9  A   Could you say that again?
10  Q   Do you know if employees sought to have a union represent

11   them?
12  A   Oh, yes.
13  Q   And were you involved at all in that effort?
14  A   Yes.
15  Q   And how were you involved?
16  A   Just spreading the word that people were interested.

17  Q   Now, did you personally do anything to support the

18   organizing effort?
19  A   I attended one meeting just to hear about the union.

20  Q   Did you sign any documents regarding union representation?

21  A   Yes, I did sign a card.
22  Q   And what did you sign?
23  A   A card.
24       MS. ROBERTS: Can I have marked for identification General

25   Counsel's Exhibit 32?
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 1       (General Counsel's GC-32 marked.)
 2       BY MS. ROBERTS: 
 3  Q   Mr. Parker, can you identify General Counsel's Exhibit 32

 4   for me?
 5  A   It is the card I signed.
 6  Q   And did you sign it on the date indicated on the card?

 7  A   Yes.  Actually, yes, I do know that's the date I signed

 8   it.
 9  Q   I can't hear you.
10  A   Yes, that is the day I signed it.
11       MS. ROBERTS: I would like to offer General Counsel's

12   Exhibit 32 into evidence.
13       MR. POWELL: No objection.
14       JUDGE ROSAS: General Counsel's Exhibit 32 is received.

15       (General Counsel's GC-32 received.)
16       BY MS. ROBERTS: 
17  Q   Now, Mr. Parker, I would like to direct your attention to

18   February 15, 2014.  Did you work on that day?
19  A   Yes.
20  Q   And did you have any conversations with members of

21   management on that day?
22  A   Yes.
23  Q   Who did you speak with?
24  A   Andy Quinn came into our control room.
25  Q   Now, how did you know Mr. Quinn?
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 1  A   He was one of the people that hired me when I was hired.

 2  Q   And where were you when you had a conversation with Mr.

 3   Quinn?
 4  A   DC6 control room.
 5  Q   And where is the control room located?
 6  A   It's in remelt.  It's right in the center of our work

 7   area.
 8  Q   Is it on the shop floor?
 9  A   Yes.
10  Q   Now, prior to February 15th of 2014, had you seen -- ever

11   seen Mr. Quinn on the work floor before?
12       MR. POWELL: Objection.
13       THE WITNESS: Personally, no.
14       MR. POWELL: Vague, "work floor."  In his area?  I believe

15   "work floor" is very broad and vague.  It's a huge plant.

16       JUDGE ROSAS: Okay.  Define "work floor."

17       BY MS. ROBERTS: 
18  Q   Mr. Parker, prior to February 15th had you seen Mr. Quinn

19   on the shop floor that you just described at any time prior?

20       MR. POWELL: Same objection, Your Honor.  We don't even

21   know what shop floor she's referring to in the question.

22       MS. ROBERTS: He previously testified.
23       JUDGE ROSAS: Overruled.
24   You can answer.
25       THE WITNESS: No, I had not seen him in that area at all.
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 1       BY MS. ROBERTS: 
 2  Q   Now, focusing your attention back to the conversation, who

 3   was present?
 4  A   Myself, Gordon Barkley, Tim Boisic (ph) and Mr. Quinn.

 5  Q   During this conversation was there any discussion

 6   regarding the upcoming election?
 7  A   Yes.
 8  Q   What, if anything, was said?
 9  A   Well, it started off he was asking about the morale of the

10   job -- the people on the floor.  There was some more

11   conversation.  Then he brought up the fact that with a "No"

12   vote it would never be as good as it was, but it would be

13   better than it is now.
14  Q   And did Mr. Quinn indicate when it could -- when things

15   could be better?
16  A   He said they couldn't start making things better until a

17   "No" vote was in.
18  Q   Now, Mr. Quinn (sic) in 2013 -- I'm sorry, in December of

19   2013, did you receive a performance review?
20  A   Yes.
21  Q   And who conducted that review?
22  A   My coordinator Brian Gigon.
23  Q   And who is Mr. Gigon?  Do you report to Mr. Gigon?

24  A   Yes.
25  Q   And if you know, who is Mr. Gigon's boss?
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 1  A   I would have to say the next in line to be Nick Mize.

 2  Q   Now, was anyone present during your performance review

 3   with Mr. Gigon?
 4  A   Just myself and him.
 5  Q   And during your performance review what, if anything, was

 6   said about a union?
 7  A   We went through the review and towards the end of the

 8   review he asked me if I had any concerns or questions.  I

 9   mentioned to him on the floor things were getting real bad,

10   people couldn't focus on the job at task, I was worried about

11   people safety wise, and I mentioned there was talk of a union.

12  Q   Did you explain to Mr. Gigon why employees -- why you

13   believe employees couldn't focus or --
14  A   Yes.
15  Q   -- there was a safety issue?
16   And what was that explanation?
17  A   The change in the benefits, the -- all the change in the

18   pay scale, all those natures.  The option days going away.

19  Q   And did Mr. Gigon respond to your statement that employees

20   may be interested in the union for that reason?
21       MR. POWELL: Objection to the extent it mischaracterizes

22   his prior testimony.
23       JUDGE ROSAS: I'm sorry?
24       MR. POWELL: Objection to the extent it mischaracterizes

25   his prior testimony.

Page 770

 1       JUDGE ROSAS: This witness' prior testimony?

 2       MR. POWELL: Yes.
 3       JUDGE ROSAS: Hold on a second.
 4   Ms. General Counsel, I see Paragraph 11 of the complaint.

 5   Now, this particular area of inquiry, this in and of itself is

 6   not the basis of any charge, is it?  Or is it just background?

 7       MS. ROBERTS: It's background, Your Honor.  This

 8   particular area.
 9       JUDGE ROSAS: Okay.
10       MS. ROBERTS: I'll -- would like to note that Mr. Gigon is

11   an admitted 2(11) and 2(13).
12       JUDGE ROSAS: Um-hmm, I saw that.
13       MS. ROBERTS: Okay.
14       JUDGE ROSAS: But still, I need to see that we're

15   operating within the framework of the complaint.
16   And your objection was foundation?
17       MR. POWELL: My objection was that her rephrasing of his

18   testimony was just inconsistent with what he previously said,

19   so I object to it to that extent, in terms of the form of the

20   question.
21       JUDGE ROSAS: Sustained based on foundation.

22       MS. ROBERTS: I'm sorry, I didn't hear your ruling, Your

23   Honor.
24       JUDGE ROSAS: Sustained based on foundation.  Lack of.

25       BY MS. ROBERTS: 
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 1  Q   Mr. Parker, did Mr. Gigon respond to your statement that

 2   employees may be interested in the union?
 3  A   No.
 4       MS. ROBERTS: I have no further questions at this time,

 5   Your Honor.
 6       MR. MANZOLILLO: Nothing, Your Honor.
 7       JUDGE ROSAS: Nothing by the Charging Party.  Cross-

 8   examination.
 9       MR. POWELL: Jencks statement, please.
10       JUDGE ROSAS: Okay, off the record.
11       (Whereupon, a brief recess was taken.)
12       JUDGE ROSAS: Back on the record.
13   Cross-examination.
14       CROSS-EXAMINATION
15       BY MR. POWELL: 
16  Q   Mr. Palmieri, my name's Kurt Powell.  I'm going to be

17   asking you a few questions about the testimony that you've just

18   given.
19   I believe you testified that you attended a union meeting;

20   is that correct?
21  A   Yes.
22  Q   What was discussed at that union meeting?
23  A   Pros and cons of union representation.
24  Q   Where was the meeting held?
25  A   In Fulton, New York.
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 1  Q   What location in Fulton?
 2  A   I don't know, it was a -- I'm not sure of the building.

 3  Q   Were there employees who were both for and against the

 4   union present at that meeting?
 5  A   Yes.
 6  Q   Do you recall any questions that employees who were

 7   opposed to the union asked during the course of the meeting?

 8       MS. ROBERTS: Objection.
 9       MR. MANZOLILLO: Objection.
10       MS. ROBERTS: Hearsay.
11       MR. POWELL: It's not hearsay, Your Honor.  I'm not

12   offering it for the --
13       MR. MANZOLILLO: It goes beyond the scope.

14       MR. POWELL: -- matter asserted.  Just what questions were

15   asked.
16       MR. MANZOLILLO: It's also beyond the scope of direct.

17       MR. POWELL: He testified he attended a union meeting.

18   I'm asking him about the meeting that he attended.

19       MS. ROBERTS: There was no testimony on direct about --

20       MR. MANZOLILLO: Question.
21       MS. ROBERTS: -- the substance of the meeting.

22       JUDGE ROSAS: Well, it's about an organizing effort,

23   attending a union meeting.
24       MR. POWELL: I didn't ask -- I mean, they asked the

25   question to elicit his testimony about him attending the union
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 1   meeting, so I think I'm entitled to ask questions about the

 2   meeting that he attended.
 3       JUDGE ROSAS: Well, I'll give you that general response.

 4   Go ahead, you can answer.
 5       THE WITNESS: What's the question?
 6       BY MR. POWELL: 
 7  Q   What questions were asked by employees or statements were

 8   made by employees who did not support the union in that

 9   meeting?
10  A   They had questions about their pension.
11  Q   What was said to the best of your recollection?

12  A   I don't recall.
13  Q   Do you recall anything else that was said by employees who

14   did not support the union during that meeting?
15       MS. ROBERTS: I'm going to object, asked and answered.

16       MR. MANZOLILLO: Objection, foundation.
17       JUDGE ROSAS: No, that's -- sustained.
18   What, if anything, else do you recall being mentioned?

19       MS. ROBERTS: It was sustained.
20       MR. POWELL: Let me rephrase the question.

21       BY MR. POWELL: 
22  Q   What -- what else, if anything, do you recall being

23   discussed at that meeting?
24  A   Benefits, what if they're taken away.  I don't recall a

25   lot of it, at all.
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 1  Q   Do you recall how many employees who did not support the

 2   union showed up at that meeting?
 3       MR. MANZOLILLO: Objection.
 4       MS. ROBERTS: I'm going to object.
 5       MR. MANZOLILLO: Foundation.
 6       JUDGE ROSAS: I'm going to sustain that.  It's too late.

 7   There were employees there that were opposed.
 8       BY MR. POWELL: 
 9  Q   Were there employees at the meeting who were opposed to

10   the union?
11       MS. ROBERTS: Objection, asked and answered.

12       JUDGE ROSAS: That's okay.  Go ahead.
13       THE WITNESS: Yes.
14       BY MR. POWELL: 
15  Q   Can you give us near approximate number of employees who

16   were opposed to the union who were present at that meeting?

17  A   Thirty, thirty-five maybe.
18  Q   Was there any confrontation or arguments that occurred

19   during the course of that meeting between the group of

20   employees who were in support of the union and the group of

21   employees who were not in support of the union?

22       MS. ROBERTS: I'm going to object to the characterization

23   of --
24       JUDGE ROSAS: We're now beyond -- reasonably beyond the

25   scope of this witness' testimony regarding simply attending a
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 1   union meeting as a foundation or background to the material

 2   testimony that he gave.
 3       MR. POWELL: I'm simply asking for the objective facts

 4   about what happened at the meeting he attended, Your Honor.

 5   I'm entitled to explore what happened at the meeting.

 6       JUDGE ROSAS: Those may be objective facts, but not

 7   through this witness.  This witness is limited in that scope.

 8   That was very limited foundation.
 9   Go ahead.
10       BY MR. POWELL: 
11  Q   Mr. Parker, you testified earlier about your work area in

12   the remelt; is that correct?  Do you recall that -- giving

13   testimony about your work area?
14  A   Yes.
15  Q   And I believe you said the DC6 control room was in the

16   center of the remelt work area; is that correct?
17  A   It's in the center of the DC6 work area.  It's not in the

18   center of remelt, no.
19  Q   Okay.  When you had "shop floor," was that the area that

20   you were talking about when you were talking about the area

21   that you had -- Mr. Quinn had not been to before?

22  A   Yes.
23  Q   You would agree with me that the Novelis Oswego plant is a

24   very, very large facility; correct?
25       JUDGE ROSAS: Hold on.
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 1   (Outside sirens.)
 2       JUDGE ROSAS: Does he need to restate that question again?

 3       THE WITNESS: Can you repeat the question?

 4       JUDGE ROSAS: Please.
 5       BY MR. POWELL: 
 6  Q   Mr. Parker, is the Novelis Oswego plant a very large

 7   facility?
 8  A   Yes.
 9  Q   There are multiple buildings; correct?
10  A   Yes.
11  Q   There certainly are areas of the plant that you would not

12   know whether Mr. Quinn had been to or not; correct?

13       MS. ROBERTS: Objection, that was mischaracterizing his

14   testimony.  He testified about --
15       JUDGE ROSAS: If he knows.
16       THE WITNESS: Say it again.
17       BY MR. POWELL: 
18  Q   There would be areas of the plant -- you wouldn't have any

19   knowledge whether Mr. Quinn had been to areas of the plant

20   other than your own immediate work area; correct?

21       MR. LaCLAIR: Objection, vague.
22       JUDGE ROSAS: Sustained.
23       BY MR. POWELL: 
24  Q   Mr. Parker, you don't know whether Mr. Quinn had been to

25   others of the plant, other than the shop floor area you
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 1   referred to earlier in your testimony; correct?
 2       MS. ROBERTS: Objection, relevance.  He testified about

 3   his shop floor.
 4       JUDGE ROSAS: It's okay.
 5   Do you know?
 6       THE WITNESS: No, I do not know.
 7       BY MR. POWELL: 
 8  Q   Now, you testified earlier about a meeting that you had

 9   with Brian Gigon in December; do you recall that testimony?

10  A   Yes.
11  Q   And during that testimony you said that it was getting --

12   or during that meeting with Mr. Gigon you told him that it was

13   getting bad on the shop floor; is that correct?
14  A   Yes.
15  Q   You told him that no one's mind was on their work and that

16   it was potentially causing safety issues at the plant; is that

17   correct?
18  A   Yes.
19  Q   So distractions, divisions between employees, employees

20   being upset --
21       MS. ROBERTS: Objection to compound nature.

22       MR. POWELL: -- over issues could cause safety issues in

23   your view; correct?
24       JUDGE ROSAS: Hold on.
25   What's the basis?
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 1       MS. ROBERTS: My objection is to the compound nature of

 2   the question.
 3       JUDGE ROSAS: I was following it along.
 4       MS. ROBERTS: And objection to --
 5       JUDGE ROSAS: Did you understand the question?  Did you

 6   hear the end?
 7       THE WITNESS: I did not hear the end.
 8       JUDGE ROSAS: Okay.  Can you try it again?  Go through it

 9   again or you could break it up.
10       BY MR. POWELL: 
11  Q   When employees are distracted from their work it creates a

12   safety issue.  That's the reason you were raising the concern

13   with Mr. Gigon; correct?
14  A   Yes, sir.
15  Q   When employees are divided and having conflict, that

16   raises potential safety issues, as well; correct?
17       MS. ROBERTS: Objection.
18       JUDGE ROSAS: Sustained.  That's getting --

19       BY MR. POWELL: 
20  Q   When employees are upset and not focused on doing their

21   jobs that creates potential safety issues, as well, in your

22   opinion; correct?
23       MS. ROBERTS: Objection to "upset" and the

24   characterizations.
25       JUDGE ROSAS: We're not going to make -- we're not going
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 1   to turn him into an expert witness in this case.  Sustained.

 2       MR. POWELL: Well, Your Honor, he used the word "upset" in

 3   his own testimony, and so I'm asking him if when employees are

 4   upset if it creates a safety issue in his opinion.  I think

 5   that's a follow-on to the testimony that he gave on direct.

 6       JUDGE ROSAS: Given the context of the case that I have

 7   thus far, I didn't -- certainly the General Counsel's wasn't --

 8   as I understood it submitting his testimony for that purpose.

 9   I understand you may want to shoehorn it for your own purposes,

10   which you're entitled to do if that's -- if that's at all

11   plausible.
12   Given the subsequent testimony after that line, I don't

13   see where the essence of this witness' testimony went for the

14   purpose of establishing whether any of that was true or not,

15   but simply as a foundation for what subsequently happens.

16   Do you understand?  Am I being clear at the same time that

17   I'm trying to speak in code?
18       MR. POWELL: I'll move on, Your Honor.
19       JUDGE ROSAS: If I'm not being clear -- if I'm not being

20   clear we can excuse the witness.
21       MR. POWELL: Let me move on to my questioning and we'll

22   see if it's a problem.
23       JUDGE ROSAS: Okay.  Okay.
24       BY MR. POWELL: 
25  Q   The conversation that you had with Mr. Gigon in which you
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 1   informed him that it was getting bad on the floor because no

 2   one's mind was on their work and it was causing a safety issue,

 3   that occurred in December; correct?
 4  A   Yes.
 5  Q   Now, the meeting that you had with Mr. Quinn, that meeting

 6   took place around February -- on or around February 15th;

 7   correct?
 8  A   Yes.
 9  Q   And during the course of that meeting with Mr. Quinn, you

10   were also talking about employee morale and employee's being

11   distracted and divided; correct?
12       MS. ROBERTS: Objection, I believe that mischaracterizes

13   Mr. Parker's testimony.
14       MR. POWELL: I can ask him questions about what was

15   discussed at the meeting.  I didn't characterize his testimony

16   one way or the other.
17       JUDGE ROSAS: This is at the subsequent meeting with Mr.

18   Quinn you're referring to?
19       MR. POWELL: Correct.
20       JUDGE ROSAS: Okay.  You can ask him about that meeting,

21   sure.
22       THE WITNESS: Could you say the question again?

23       BY MR. POWELL: 
24  Q   At the meeting with Mr. Quinn, you discussed employee

25   morale and the fact that employees were distracted and divided
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 1   at that point in time; correct?
 2  A   Just morale.  We didn't talk about any divide.
 3  Q   Did you talk about the fact that employees and management

 4   were divided, and employees -- and employees were divided?

 5       MS. ROBERTS: I believe the Witness -- objection.  Asked

 6   and answered.
 7       JUDGE ROSAS: Overruled.
 8       THE WITNESS: Could you say the question again?

 9       MR. POWELL: Sure.
10       BY MR. POWELL: 
11  Q   During the course of that conversation with Mr. Quinn in

12   February -- on or about February 15th, was a part of the

13   conversation the fact that employees were divided and

14   distracted and the employees and management were divided?

15  A   I believe it was only employees and management.  I don't

16   recall employees and employees.
17  Q   Okay.  So you're not sure about the latter part?

18  A   No.
19  Q   You --
20  A   No.
21  Q   Now, turning back to the meeting that you had with Mr.

22   Gigon, you stated earlier that he did not respond to your

23   comment about employees talking about a union; is that correct?

24  A   Correct.
25  Q   And you don't know whether he told anyone else about the
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 1   statement that you had made to him; correct?
 2  A   Correct.
 3  Q   In the meeting that Mr. Quinn had with you, did he make

 4   any promises about anything specific changing in the future?

 5  A   Nothing specific.
 6  Q   Did he make any promises at all, other than just a general

 7   statement that things would get better after the vote?

 8  A   That was it.
 9  Q   Okay.
10       MR. POWELL: Nothing further.
11       JUDGE ROSAS: Intervenor?
12       CROSS-EXAMINATION
13       BY MR. JONES: 
14  Q   General Counsel's Exhibit 32, who was present for the

15   signing?
16  A   Brian Wine (ph) I believe.
17  Q   Brian Wine (ph), okay.  Was he the only person present?

18  A   Yes.
19  Q   Okay.  And he told you it was going to be used for

20   purposes of obtaining an election.
21  A   Yes.
22       MS. ROBERTS: I'm sorry, I didn't hear his question.

23       MR. MANZOLILLO: Objection.
24       MS. ROBERTS: I didn't hear the question.  I have a right

25   to hear the question.
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 1       JUDGE ROSAS: He told them that it was going to be used

 2   for purpose of an election.
 3       MR. MANZOLILLO: There wasn't a question there.

 4       JUDGE ROSAS: What's that?
 5       MR. MANZOLILLO: Objection to form, it wasn't a question.

 6       MR. JONES: It was a question.
 7       JUDGE ROSAS: Did you want --
 8   You know what, repeat the question.
 9       BY MR. JONES: 
10  Q   He told you that you were being given the card for

11   purposes of obtaining an election; correct?
12       MR. MANZOLILLO: Objection.
13       JUDGE ROSAS: What's that?
14       MR. MANZOLILLO: Mischaracterization of the --

15       JUDGE ROSAS: I'll allow it.
16   Go ahead.  What did he tell you?
17       THE WITNESS: Yes.
18       MR. JONES: No further questions.
19       JUDGE ROSAS: Okay, any redirect?
20       REDIRECT EXAMINATION
21       BY MS. ROBERTS: 
22  Q   Mr. Parker, focusing your attention back to GC-32, did you

23   read the card prior to signing it?
24  A   Yes.
25  Q   And did Mr. Wyman indicate that the only reason the card
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 1   was useful was for an election?
 2       MR. POWELL: Objection, leading.
 3       MR. JONES: Objection.
 4       JUDGE ROSAS: Sustained.  Rephrase.
 5       BY MS. ROBERTS: 
 6  Q   Mr. Wyman (sic), what, if anything -- did you read the

 7   card?
 8  A   Yes.
 9  Q   Okay.  And did Mr. Wyman indicate that what you read was

10   wrong?
11       MR. POWELL: Objection, leading.
12       JUDGE ROSAS: Rephrase.
13       BY MS. ROBERTS: 
14  Q   What, if anything, did Mr. Wyman say regarding what you

15   read?
16       MR. POWELL: Objection, hearsay.
17       JUDGE ROSAS: Overruled.
18       THE WITNESS: Would do you say it again, I'm sorry.

19       BY MS. ROBERTS: 
20  Q   What, if anything, did Mr. Wyman say about what you read?

21       MS. ROBERTS: Well, I don't need to --
22       JUDGE ROSAS: Sustained.  Sustained.
23       BY MS. ROBERTS: 
24  Q   Did Mr. Wyman comment about what you read?

25  A   No.
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 1       CROSS-EXAMINATION
 2       BY MR. POWELL: 
 3  Q   Mr. Granger, are you currently employed with Novelis?

 4  A   Yes.
 5  Q   Which department do you work in?
 6  A   I work in the Hot Mill.
 7  Q   And how long have you worked in the Hot Mill?

 8  A   Nine-and-one-half years.
 9  Q   Okay.  Are you on a particular shift?
10  A   D Shift.
11  Q   Okay.  And how long have you been on the D Shift for?

12  A   Ever since I started.
13  Q   Are you on a particular team within the --
14       MR. MANZOLILLO: Objection; relevance.
15       JUDGE ROSAS: I’m sorry; repeat the question.

16       BY MR. POWELL: 
17  Q   Who do you report to in the Hot Mill?
18       MR. MANZOLILLO: Objection.  Relevance.
19       JUDGE ROSAS: I’ll give you that one; overruled.

20       THE WITNESS: I report to my Crew Leader.

21       BY MR. POWELL: 
22  Q   Okay.  Who is your Crew Leader?
23  A   That would be Rick Bowering.
24  Q   And how long has Mr. Bowering been your Crew Leader?

25  A   A year.
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 1  Q   Okay.  One year?
 2  A   Possibly.
 3  Q   Do you know who Mr. Bowering reports to?
 4  A   I’m not sure of the exact chain of command.  I know who’s

 5   above him.
 6  Q   Okay.  Who’s above him?
 7  A   Matt Stevens.
 8  Q   I’m directing you to General Counsel’s Exhibit 55, please

 9   sir.  July look at the top part.  I believe you testified that

10   that’s your signature in the bottom-left-hand corner; is that

11   correct?
12  A   That is my signature in the witness.
13  Q   Moving to the right-hand-side; is that the back side of

14   the card?
15  A   Can’t say I remember exactly those words, but I thought it

16   said that we were asking for a direct union representation.

17       MR. MANZOLILLO: Motion to strike; not responsive.

18       JUDGE ROSAS: Sustained.
19       MR. POWELL: Your Honor, I think that’s responsive.  He

20   said he wasn’t sure if it was the back of the card.
21       JUDGE ROSAS: You were asking for a yes-or-no answer, so

22   in the event you don’t get a literal response to a yes-or-no

23   question.
24       MR. POWELL: If -- you can answer “Yes,” “No,” or “I’m not

25   sure” as a response to a yes-or-no question.  He answered he
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 1   wasn’t sure.  I think his answer was responsive.
 2       JUDGE ROSAS: Repeat the question.  Can you read it back

 3   to us?
 4       UNIDENTIFIED SPEAKER: They can’t.
 5       BY MR. POWELL: 
 6  Q   What’s on the back of the card?  It Mr. Laserto’s card?

 7   Do you believe it is?  Do you know it is?
 8  A   I believe it is.
 9  Q   You don’t know?
10  A   It was seven months ago.  I believe it is.
11       MR. DUMBACHER: Move to strike that.  It wasn’t

12   responsive.
13       JUDGE ROSAS: Sustained.
14       BY MR. POWELL: 
15  Q   Directing you to the back -- what you’re not sure is the

16   back -- directing you to the right-hand side of the top card,

17   there appears to be some handwriting on there; do you see that,

18   sir?
19  A   Yes.
20  Q   Do you know whose handwriting that is?
21  A   No.
22  Q   Who did you give Mr. Laserto’s card to?
23  A   I don’t remember who collected his card.
24  Q   Where did you witness Mr. Laserto sign the card?

25  A   In our control room.
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 1  Q   What does that mean, “our control room”?
 2  A   He and I are partners in the 120-inch mill control room.

 3  Q   Okay.  Where is that located in the plant?
 4  A   In the Hot Mill.
 5  Q   Okay.  Any other people present?
 6  A   No.
 7       MR. POWELL: Nothing further.
 8       JUDGE ROSAS: Mr. Eron?
 9       MR. ERON: I have nothing further of this witness.

10       JUDGE ROSAS: Any redirect?
11       MS. ROBERTS: Yes, Your Honor.
12   I have marked for identification General Counsel’s Exhibit

13   C and D.
14       JUDGE ROSAS: Why C and D?
15       MS. ROBERTS: Exhibit --
16       JUDGE ROSAS: Why not numbers?
17       MS. ROBERTS: Because we have a number structure already

18   that we use, and I don’t want to confuse that with this

19   impromptu addition.
20       JUDGE ROSAS: You don’t want to just follow from where you

21   left off?
22       MS. ROBERTS: No.
23       JUDGE ROSAS: No?
24       MS. ROBERTS: No.
25       JUDGE ROSAS: Okay.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(3) Page 799 - Page 802

A-0182

Case 16-3076, Document 168, 05/04/2017, 2027443, Page184 of 240



 -  Vol. 5
July 22, 2014

Page 807

 1  A   Yes.
 2  Q   And when did you witness Mr. Quintana sign the card?

 3  A   It would be January 2, 2014.
 4  Q   And the remaining cards, did you witness the individuals

 5   sign these respective cards?
 6  A   Yes.
 7  Q   And did you witness them sign the cards on their

 8   respective dates?
 9  A   Yes.
10       MS. ROBERTS: I’d offer into evidence General Counsel’s

11   Exhibit 54.
12       MR. POWELL: No objection.
13       JUDGE ROSAS: Okay.  General Counsel’s 54 is received in

14   evidence.
15       (General Counsel’s Exhibit GC-54 received)
16       BY MS. ROBERTS: 
17  Q   Now other than the cards represented in General Counsel’s

18   Exhibit 54, did you witness any other employees sign

19   authorization cards?
20  A   Yes; one.
21  Q   And who was that?
22  A   Robert Weiss.
23  Q   And what, if anything, happened to Mr. Weiss’ card?

24  A   He requested it to be returned to him.
25  Q   And do you recall when that occurred?
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 1  A   In mid-January.
 2  Q   Do you recall whether or not there were any changes in

 3   employment prior to Mr. Weiss -- I’m sorry -- after Mr. Weiss’

 4   requested his return card -- his card be returned?

 5  A   Changes in employment?
 6  Q   Yes.
 7       MR. POWELL: I’m sorry; I didn’t hear the answer.

 8       JUDGE ROSAS: If there were any changes in Mr. Weiss’

 9   employment after he got his card.
10       MS. ROBERTS: I’m going to strike that question, because I

11   don’t think it wasn’t a --
12       MR. POWELL: What was the question?
13       JUDGE ROSAS: She’s repeating it -- or she’s restating it.

14       BY MS. ROBERTS: 
15  Q   Ms. Fitzgerald, are you familiar with Sunday premium pay?

16  A   I am.
17  Q   Do you recall when there any announcements concerning

18   Sunday Premium Pay?
19  A   In -- I believe it was in November of 2013, premium pay

20   was taken away.  We had -- it went to Sunday straight time.

21  Q   And do you recall any change in Sunday pay being taken

22   away?
23  A   It began, I believe, in January -- January 1st.
24  Q   At any point in time was premium pay for Sunday restored?

25  A   Yes; it was, and I believe it was in mid-January.
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 1  Q   And do you recall whether or not that was before or after

 2   Mr. Weiss requested his card be returned?
 3  A   I believe it was before he requested his card returned;

 4   before the change back to reinstate premium pay -- the change

 5   to reinstate premium pay, then he requested his card back.

 6  Q   So he requested -- just so I can understand -- is it your

 7   testimony that Mr. Weiss requested his card back after premium

 8   pay on Sunday was restored?
 9  A   Yes.
10       MR. POWELL: Objection; leading.
11       JUDGE ROSAS: It was asked and answered.  Sustained.

12       MS. ROBERTS: I have no further questions.

13       JUDGE ROSAS: Charging Party?
14       MR. MANZOLILLO: No, Your Honor.
15       JUDGE ROSAS: Respondent?
16       MR. POWELL: Could I have a minute, please.

17       JUDGE ROSAS: Let’s go off the record.
18       (Whereupon, a brief recess was taken.)
19       JUDGE ROSAS: Back on the record.  Cross-examination.

20       CROSS-EXAMINATION
21       BY MR. POWELL: 
22  Q   Ms. Fitzgerald, you testified that sometime in November,

23   the Company made the announcement about Sunday premium pay;

24   correct?
25  A   I believe it was in November; yes.
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 1  Q   And that the announcement was that Sunday premium pay was

 2   going away?
 3  A   Uh-huh.
 4       JUDGE ROSAS: You didn’t hear her?
 5       MS. ROBERTS: I don’t think she answered.

 6       MR. POWELL: She said yes.
 7       MS. ROBERTS: To what question?
 8       JUDGE ROSAS: You need to give a verbal response.  It’s

 9   just because the transcript -- if you say uh-huh or huh-uh the

10   transcript is not going to pick that up.
11       BY MR. POWELL: 
12  Q   So my question was:  The announcement the Company made was

13   that Sunday premium pay would be going away; is that correct?

14  A   Yes.
15  Q   Okay.  And that the changes would be effective January

16   1st; is that right?
17  A   (No audible response.)
18  Q   And then I think you testified that the Company announced

19   in January they were not going to implement that Sunday premium

20   pay change; correct?
21  A   It was going to change back.  It had already been

22   implemented.
23  Q   It had already been implemented?
24  A   January 1st.
25  Q   You can’t remember exactly when the Company made that

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(5) Page 807 - Page 810

A-0183

Case 16-3076, Document 168, 05/04/2017, 2027443, Page185 of 240



 -  Vol. 5
July 22, 2014

Page 811

 1   announcement?
 2  A   No.
 3  Q   Now you testified that you had several of your co-workers

 4   sign union cards; is that right?
 5  A   Yes.
 6  Q   I’m going to take a look with you at Exhibit 54; do you

 7   have that?
 8  A   Yes.
 9  Q   Can you look at the top of Page 1, please?
10  A   Yes.
11  Q   What appears to be going left to right, across the page,

12   it appears to be the front and back of the union card signed by

13   Kim Clay; do you see that?
14  A   Yes.
15  Q   And that’s your signature there at the bottom of the card?

16  A   Yes.
17  Q   Did you witness Ms. Clay sign the card?
18  A   Yes.
19  Q   Do you remember where you were when she signed it?

20  A   Yes.
21  Q   Where were you?
22  A   At a union meeting.
23  Q   I’m sorry; could you say it a little louder.
24  A   Union meeting.
25  Q   At a union meeting?  Where was the union meeting?
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 1  A   I don’t recall which one it was.
 2  Q   Do you recall if anybody else was at the meeting besides

 3   you and Ms. Clay?
 4  A   Yes.
 5  Q   Who else was there?
 6  A   I don’t -- other people.
 7  Q   Other people, but you don’t remember anybody?

 8  A   Rich Cummins.
 9  Q   Rich Cummins was there?
10  A   Yes.
11  Q   Who else?
12  A   Myself.
13  Q   Was anyone from the Union present?
14  A   Yes.
15  Q   Do you remember who?
16  A   No.
17  Q   There were people there from the Union, but you just don’t

18   know who they were?
19  A   I don’t recall who they were.
20  Q   Did anybody else witness Ms. Clay sign the card besides

21   you?
22  A   Not that I know of.
23  Q   Now the next card down the middle, Mr. Richard Cummins?

24  A   Yes?
25  Q   Did you witness him sign his card?
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 1  A   Yes.
 2  Q   I gather that -- am I right to say that he signed it at

 3   the same Union meeting you just testified about?

 4  A   Yes.
 5  Q   Did anybody else witness Mr. Cummins sign besides you?

 6  A   Not that I’m aware of.
 7  Q   Bottom of the page, third card, Mr. Robert DeLong.  You

 8   witnessed Mr. DeLong sign?
 9  A   Yes.
10  Q   Do you remember where you were when you signed his card?

11  A   At work.
12  Q   At work?  Do you remember where at work?
13  A   No.
14  Q   You don’t have any recollection where?
15  A   No.
16  Q   Do you know if anyone else witnessed Mr. DeLong sign this

17   card?
18  A   No.
19  Q   Was anybody else in the area when he signed it?

20  A   I don’t recall.
21  Q   Okay.  At the top of Page 2, that’s your card; yes?

22  A   Yes.
23  Q   Now there’s a signature on the witness line.  Whose

24   signature is that?
25  A   Mike Granger.
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 1  Q   Who is he?
 2  A   My fiancé.
 3  Q   Does work at Novelis?
 4  A   Yes.
 5  Q   Did he witness you sign the card?
 6  A   Yes.
 7  Q   Was anyone else present when you signed?
 8  A   I don’t recall.
 9  Q   Look over on the right side of the page, top right of

10   Page 2 of Exhibit 54.  This would be the back side of your card

11   Do you see some handwriting on the back of that -- of that

12   card?
13  A   Yes.
14  Q   Do you know whose handwriting that is?
15  A   No.
16  Q   To whom did you give your card after you signed it?

17  A   I believe I gave them to Everett Abare.
18  Q   Was that your practice with all of the union cards that

19   you solicited?
20  A   Except for the ones that were at the Union meeting.

21  Q   Except -- I’m sorry; except for the ones at the Union

22   meeting?
23  A   Yes.
24  Q   So all the other cards that you collected, you gave to Mr.

25   Abare?
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 1   announcement?
 2  A   No.
 3  Q   Now you testified that you had several of your co-workers

 4   sign union cards; is that right?
 5  A   Yes.
 6  Q   I’m going to take a look with you at Exhibit 54; do you

 7   have that?
 8  A   Yes.
 9  Q   Can you look at the top of Page 1, please?
10  A   Yes.
11  Q   What appears to be going left to right, across the page,

12   it appears to be the front and back of the union card signed by

13   Kim Clay; do you see that?
14  A   Yes.
15  Q   And that’s your signature there at the bottom of the card?

16  A   Yes.
17  Q   Did you witness Ms. Clay sign the card?
18  A   Yes.
19  Q   Do you remember where you were when she signed it?

20  A   Yes.
21  Q   Where were you?
22  A   At a union meeting.
23  Q   I’m sorry; could you say it a little louder.
24  A   Union meeting.
25  Q   At a union meeting?  Where was the union meeting?
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 1  A   I don’t recall which one it was.
 2  Q   Do you recall if anybody else was at the meeting besides

 3   you and Ms. Clay?
 4  A   Yes.
 5  Q   Who else was there?
 6  A   I don’t -- other people.
 7  Q   Other people, but you don’t remember anybody?

 8  A   Rich Cummins.
 9  Q   Rich Cummins was there?
10  A   Yes.
11  Q   Who else?
12  A   Myself.
13  Q   Was anyone from the Union present?
14  A   Yes.
15  Q   Do you remember who?
16  A   No.
17  Q   There were people there from the Union, but you just don’t

18   know who they were?
19  A   I don’t recall who they were.
20  Q   Did anybody else witness Ms. Clay sign the card besides

21   you?
22  A   Not that I know of.
23  Q   Now the next card down the middle, Mr. Richard Cummins?

24  A   Yes?
25  Q   Did you witness him sign his card?
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 1  A   Yes.
 2  Q   I gather that -- am I right to say that he signed it at

 3   the same Union meeting you just testified about?

 4  A   Yes.
 5  Q   Did anybody else witness Mr. Cummins sign besides you?

 6  A   Not that I’m aware of.
 7  Q   Bottom of the page, third card, Mr. Robert DeLong.  You

 8   witnessed Mr. DeLong sign?
 9  A   Yes.
10  Q   Do you remember where you were when you signed his card?

11  A   At work.
12  Q   At work?  Do you remember where at work?
13  A   No.
14  Q   You don’t have any recollection where?
15  A   No.
16  Q   Do you know if anyone else witnessed Mr. DeLong sign this

17   card?
18  A   No.
19  Q   Was anybody else in the area when he signed it?

20  A   I don’t recall.
21  Q   Okay.  At the top of Page 2, that’s your card; yes?

22  A   Yes.
23  Q   Now there’s a signature on the witness line.  Whose

24   signature is that?
25  A   Mike Granger.
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 1  Q   Who is he?
 2  A   My fiancé.
 3  Q   Does work at Novelis?
 4  A   Yes.
 5  Q   Did he witness you sign the card?
 6  A   Yes.
 7  Q   Was anyone else present when you signed?
 8  A   I don’t recall.
 9  Q   Look over on the right side of the page, top right of

10   Page 2 of Exhibit 54.  This would be the back side of your card

11   Do you see some handwriting on the back of that -- of that

12   card?
13  A   Yes.
14  Q   Do you know whose handwriting that is?
15  A   No.
16  Q   To whom did you give your card after you signed it?

17  A   I believe I gave them to Everett Abare.
18  Q   Was that your practice with all of the union cards that

19   you solicited?
20  A   Except for the ones that were at the Union meeting.

21  Q   Except -- I’m sorry; except for the ones at the Union

22   meeting?
23  A   Yes.
24  Q   So all the other cards that you collected, you gave to Mr.

25   Abare?
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 1  A   I believe so; yes.
 2  Q   Do you know what he did with them after you gave them to

 3   him?
 4  A   No.
 5  Q   In the middle of Page 2, Christopher Gentle -- am I

 6   pronouncing that right?
 7  A   Gentle.
 8  Q   Gentle.  Did you witness Mr. Gentle sign his card?

 9  A   Yes.
10  Q   Do you remember where you were when he signed?

11  A   At work.
12  Q   Do you remember where?
13  A   No.
14  Q   Do you remember if anybody else was in the area when he

15   signed?
16  A   No.
17  Q   How about the bottom of Page 2, that’s Daniel Hagin?

18  A   Yes.
19  Q   You witnessed him sign his card?
20  A   Yes.
21  Q   And do you remember where you were when Mr. Hagin signed?

22  A   At work.
23  Q   At work?  Do you remember where?
24  A   No.
25  Q   Do you remember if anyone else was in the area at the time
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 1   he signed?
 2  A   No.
 3  Q   Let’s go over to Page 3.  Jeremy Herr.
 4  A   Yes.
 5  Q   You witnessed Mr. Herr sign his card?
 6  A   Yes.
 7  Q   Do you remember where you were when you witnessed it?

 8  A   At work.
 9  Q   Do you remember where?
10  A   No.
11  Q   Do you know if anybody else was in the area when he

12   signed?
13  A   No.
14  Q   Okay.  Next card, Page 3, Guillemo Quintana.

15  A   Yes.
16  Q   On the far, left-hand side of Page 3 of Exhibit 54, which,

17   of course, is Mr. Quintana’s card -- or a copy of it -- the

18   far-left side of the card appears to be cut off just by the --

19   by the Xerox copy; do you see that?
20  A   Yes.
21  Q   Do you remember the exact date Mr. Quintana signed this

22   card?
23  A   It was January 2nd.
24  Q   January 2nd?
25  A   Yes.
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 1  Q   If you look down one, two, three, four lines on Mr.

 2   Quintana’s card, what I see on the far left -- and read along

 3   with me and tell me if I’m reading this wrong -- is “2” the

 4   abbreviation “DEC,” which I would think is December, “14;” am I

 5   reading that right?
 6   Yes.
 7  Q   But you -- your recollection is that he actually signed it

 8   in January?
 9  A   Yes.
10  Q   So is that date incorrect?
11  A   The date is incorrect.
12  Q   Do you remember what date in January he signed?

13  A   The 2nd.
14  Q   The 2nd?
15  A   (No audible response.)
16  Q   Where was he when he signed the card?
17  A   At work.
18  Q   Do you remember where?
19  A   I believe it was in our control room.
20  Q   Control room?  Where is the control room?
21  A   In the ingot prep.
22  Q   Ingo prep; and that’s in the Hot Mill?
23  A   In the Hot Mill.
24  Q   Was there anyone else in the control room in the Hot Mill

25   the day Mr. Quintana signed his card?
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 1  A   I don’t recall.
 2  Q   You don’t know whether anyone else witnessed him sign?

 3  A   No.
 4  Q   Let’s go to the last page of Exhibit 54, top of the page;

 5   Mr. James Webb’s authorization card.  Did you witness him sign?

 6  A   Yes.
 7  Q   And do you recall where you were when Mr. Web signed?

 8  A   I believe it was in the same control room.
 9  Q   In the same control room?
10  A   Yes.
11  Q   So that would be the ingot prep control room in the Hot

12   Mill?
13  A   Yes.
14  Q   Did he sign on the same day that Mr. Quintana signed?

15  A   Yes.
16  Q   Was Mr. Quintana in the control room when Mr. Webb signed

17   the card?
18  A   I don’t recall.
19  Q   You don’t recall?
20  A   (No audible response.)
21  Q   So did you approach the two of them separately on that

22   date?
23  A   I don’t recall.  The control room is where I am most of

24   the time, so I’m assuming that is where these took place.

25  Q   What do you do in the control room -- you say you are
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 1   there most of the time.
 2  A   That’s where my job is.
 3  Q   I’m sorry; I talked over you.
 4  A   That’s where my job is.
 5  Q   Look over on the right-hand side there, at the top of the

 6   last page, again what I assume is the back side of Mr. Webb’s

 7   card.  Do you see some handwriting there?
 8  A   Yes.
 9  Q   Do you know whose handwriting that is?
10  A   No.
11  Q   Okay.  The last card on the page, Fred Zych?
12  A   Zych.
13  Q   Zych.  Did you witness him sign?
14  A   Yes.
15  Q   And where did he sign this card.
16  A   At work.
17  Q   Do you remember where?
18  A   No.
19  Q   Was anyone else, to your knowledge, present when he

20   signed?
21  A   No.
22  Q   What is your understanding of why you needed to get

23   employees to sign union cards?
24       MR. MANZOLILLO: Objection; relevance.
25       JUDGE ROSAS: I’m going to sustain for that question.  Try
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 1   it another way.
 2  Q   Did you receive any instructions on how to approach

 3   employees regarding signing union cards?
 4  A   I was just told have them read the front and the back of

 5   the card.
 6  Q   Who told you that?
 7  A   I believe it was a family member that asked me to bring

 8   the cards in.
 9  Q   A family member of yours --
10  A   Yes.
11  Q   -- asked you to bring the cards in?
12  A   Yes.
13  Q   Who was that?
14  A   Steven Wheeler.
15  Q   I’m sorry; I didn’t catch that.
16  A   Steven Wheeler.
17  Q   Wheeler?  And who is Mr. Wheeler?
18  A   He works in the coal mill.
19  Q   He works in the coal, so he’s a Novelis employee?

20  A   Yes.
21  Q   So Mr. Wheeler gave you instructions on how to approach

22   employees about signing cards?
23  A   He told me to have them read the front and the back of the

24   card.
25  Q   Did he give you any instructions on what to do if they had
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 1   questions about signing the cards?
 2  A   No.
 3  Q   Now some of these employees, when you approached them

 4   about signing cards, did they have questions?
 5  A   I had one person ask me a question.
 6  Q   Who was that?
 7  A   Fred Zych.
 8  Q   What was his question?
 9  A   He wanted to know who was going to see the cards.

10  Q   What was your answer?
11  A   Before I had a chance to ask anybody for an answer, he had

12   already signed the card.
13  Q   So to your recollection, Mr. Zych was the only person who

14   asked questions --
15  A   Yes.
16  Q   -- about the cards?
17  A   Yes.
18  Q   When you approached each of these employees, did you

19   explain what the card was or why you needed the person to sign?

20  A   These people knew what the cards were.  I did not actually

21   coach anyone.
22  Q   How do you know that?
23       MR. MANZOLILLO: Let her first answer the question.

24       MR. LaCLAIR: Also foundation.
25       JUDGE ROSAS: Okay.

Page 822

 1       MR. MANZOLILLO: I’ll just ask and move to strike her

 2   answer.  Speculation.
 3       JUDGE ROSAS: Okay.  I’ll do it that was.  Move to strike

 4   the testimony as not responsive.
 5       MS. ROBERTS: Striking just that -- that response?  You

 6   said, “Her testimony.”
 7       JUDGE ROSAS: That response.
 8       MS. ROBERTS: That response.
 9       BY MR. POWELL: 
10  Q   Did you ever tell an employee that the purpose of signing

11   one of these cards is so that the employee could get more

12   information about the Union?
13  A   To get more information?
14  Q   Yes.
15  A   I don’t recall saying that; no.
16  Q   Do you remember ever telling anybody that they should sign

17   on of these cards in order to be able to come a Union meeting

18   to get more information?
19  A   No.
20  Q   Or that you needed the card to be signed in order to get a

21   Union vote?
22  A   No.
23  Q   You don’t remember telling anyone that?
24  A   No.
25  Q   You testified that Robert Weiss signed a card?
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 1  A   Yes.
 2  Q   But his card is not in the stack; correct?
 3  A   Correct.
 4  Q   That’s because you said he requested it back?

 5  A   Yes.
 6  Q   But you can’t remember the exact date that he requested it

 7   back; can you?
 8  A   No.
 9  Q   Did he give his card back to you?
10  A   I gave his card back to him.
11  Q   So he -- did you request to you to give his card back?

12  A   Yes.
13  Q   Didn’t he ask for it back only a few hours after he signed

14   it?
15  A   No.
16  Q   How long after he signed it did he request it back?

17       MR. MANZOLILLO: Asked and answered.
18       JUDGE ROSAS: Overruled.
19       THE WITNESS: I don’t recall.
20       BY MR. POWELL: 
21  Q   You don’t recall how long, but you recall it wasn’t a few

22   hours?
23  A   Yes.
24  Q   So was it a few days?
25  A   Possibly.
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 1  Q   Possibly?  But you’re not sure?  Was it one day?

 2  A   I don’t know -- it wasn’t a few hours.
 3  Q   Was it the same day?
 4  A   No.
 5  Q   So it wasn’t the same day, but you’re not sure how long

 6   beyond a day?
 7  A   Correct.
 8  Q   And you don’t recall the date that he actually signed this

 9   card; do you?
10  A   No.
11       MR. POWELL: I have nothing further.
12       JUDGE ROSAS: Intervener?
13       MR. ERON: No questions.
14       JUDGE ROSAS: Any Redirect?
15       REDIRECT EXAMINATION
16       BY MS. ROBERTS: 
17  Q   Ms. Fitzgerald, you testified on Cross that you don’t

18   recall the exact time in which you returned -- the time in

19   which Mr. Weiss requested his card back; is that correct?

20  A   Correct.
21  Q   In relation to the Sunday premium pay being restored, do

22   you know whether or not -- do you know, in relation to the

23   Sunday premium pay being stored, when Mr. Weiss requested his

24   card back?
25       MR. POWELL: Objection; it’s asked and answered, actually.
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 1       MS. ROBERTS: No; he --
 2       JUDGE ROSAS: Hold on; hold on.  Restate your question so

 3   that I can hear the whole thing.  Go ahead.
 4       BY MS. ROBERTS: 
 5  Q   You testified that you didn’t recall when Mr. Weiss

 6   requested the return of his card; is that correct?
 7  A   I don’t recall; no.
 8  Q   In relation to the announced restoration of the premium

 9   pay, do you know whether or not it was -- Mr. Weiss requested

10   his card after that occurred?
11       MR. POWELL: Objection; asked and answered.

12       JUDGE ROSAS: I’m going to sustain that.  That was already

13   asked and answered on Direct -- on your Direct Examination.

14       MS. ROBERTS: Well, they opened the door when they, on

15   Cross-examination, relative to the time -- so to the extent --

16       JUDGE ROSAS: Well, then; you need to ask something

17   different.
18       MR. POWELL: Well, I didn’t do that.  I didn’t ask any

19   questions about the relevant time.
20       MS. ROBERTS: He did --
21       MR. POWELL: The General Counsel for the General Counsel

22   asked that question on Direct and received an answer.  It’s

23   asked and answered.
24       JUDGE ROSAS: You went into this area.  He covered it.

25   You’re asking the same questions that you elicited testimony
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 1   for on Direct, though; that’s all you’re doing.
 2       MS. ROBERTS: Respondent basically crossed her on the

 3   timeframe of the premium pay.
 4       JUDGE ROSAS: That’s fine.
 5       MS. ROBERTS: And he also questioned her on the timeframe

 6   of Mr. Weiss’ requesting the return of his card; and so in

 7   relationship in time to those two events, it’s fodder for

 8   Redirect.
 9       MR. POWELL: Well, I would just say that number one, I

10   didn’t do that; but number two, it is irrelevant.  The question

11   was asked and answered.
12       JUDGE ROSAS: As I said, you went into it on Direct.  He

13   covered it on Cross; so if you want to take a different

14   approach on Redirect, that’s fine.  You’re entitled to

15   obviously cover what he covered, but not by simply re-asking

16   what you asked on Direct.
17       BY MS. ROBERTS: 
18  Q   Ms. Fitzgerald, do you recall your first day back to work

19   in the New Year, 2014?
20  A   Yes.
21  Q   When was that?
22  A   January 2nd.
23  Q   And do you recall your schedule from January 2nd, after?

24   When was your next workday?
25  A   I believe it was January 6th.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(9) Page 823 - Page 826

A-0188

Case 16-3076, Document 168, 05/04/2017, 2027443, Page190 of 240



 -  Vol. 5
July 22, 2014

Page 831

 1  Q   Turning to the first -- what is that?  What is that

 2   document?
 3  A   The document is a card -- represents a willingness to have

 4   a union come in for collective bargaining.
 5       (General Counsel’s Exhibit 57 identified)
 6  Q   And turning your attention to the first item on that

 7   exhibit, were you present when that card was signed?

 8  A   I was.
 9  Q   Did you watch that person sign the card?
10  A   I did; yes.
11  Q   And was it signed on the date indicated on the card?

12  A   Yes.
13  Q   And is there another item on that document?
14  A   An item on the document?  Like my name?
15  Q   Is that your signature on -- and your name -- on that

16   card?
17  A   It is; yes.
18  Q   And did you sign it on the date indicated on the card?

19  A   Yes.
20  Q   I apologize -- a copy of that does not --
21       MS. ROBERTS: Could we go off the record, Your Honor; for

22   just a moment.
23       JUDGE ROSAS: Okay.
24       (Whereupon, a brief recess was taken.)
25       BY MS. ROBERTS: 
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 1  Q   I’m now showing the witness what has been marked as GC

 2   Exhibit 57, Page 2.  If you could identify what that document

 3   is.
 4  A   As far as I know, it’s just a card to show willingness to,

 5   you know, have a vote.
 6  Q   Is there --
 7       JUDGE ROSAS: What did you denominate this as -- the card?

 8       MS. ROBERTS: 57, Page 2.
 9       (General Counsel’s Exhibit 57, Page 2 identified)

10       JUDGE ROSAS: Okay.
11       BY MS. ROBERTS: 
12  Q   Is that the original?
13  A   This card here?
14  Q   Yes.
15  A   I believe it is; yes.
16  Q   Okay.  And did you sign that card indicated on the card?

17  A   I did; yes.
18  Q   And what date is that?
19  A   It is January 1, 2014.
20       MS. ROBERTS: I move to admit GC Exhibit 57, including

21   Page 2.
22       MR. POWELL: Is Page 2 the current sub?
23       General Counsel’s Exhibit GC-57-2 identified)
24       MS. ROBERTS: Yes; it is.  No objection.
25       JUDGE ROSAS: 57-2?
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 1       MS. ROBERTS: And 5.
 2       JUDGE ROSAS: And 57; right?
 3       MR. POWELL: No objection.
 4       JUDGE ROSAS: Okay.  General Counsel’s 57 and 57-2 are

 5   received in evidence.
 6       (General Counsel’s Exhibits 57 and 57-2 received)

 7       MS. ROBERTS: I have no other questions, Your Honor.

 8       JUDGE ROSAS: Charging Party?
 9       MR. POWELL: Just one second.
10       JUDGE ROSAS: Okay.
11       MR. POWELL: No, Your Honor.
12       JUDGE ROSAS: Okay.  Cross?  You have something?  Okay.

13   Off the record.
14       (Whereupon, a brief recess was taken.)
15       JUDGE ROSAS: Cross-examination
16       CROSS-EXAMINATION
17       BY MR. POWELL: 
18  Q   Mr. Adus.
19  A   Yes, sir.
20  Q   I believe you testified that you worked in Remelt as an

21   Electrical Technician; is that correct.
22  A   Yes.
23  Q   During the time period December, 2013, and January 2014,

24   who did you report to?
25  A   Brad Smith.
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 1       MR. POWELL: No further questions, Your Honor.

 2       JUDGE ROSAS: I’m sorry?
 3       MR. POWELL: No further questions.
 4       JUDGE ROSAS: Okay.  Intervener?
 5       MR. ERON: No questions.
 6       JUDGE ROSAS: Okay.  We’re good.  Thank you.

 7   If your testimony is completed today, please do not

 8   discuss your testimony with anyone until the record in this

 9   case is closed.
10       THE WITNESS: Okay.
11       JUDGE ROSAS: Okay?  Thank you.  Have a good day.

12       (Whereupon, a brief recess was taken.)
13       JUDGE ROSAS: Okay.  On the record.  Next witness.

14       MS. ROBERTS: Your Honor, the General Counsel calls Tom

15   Bowling to the stand.
16   Whereupon,
17       TOM ROLIN
18   was called as a witness by and on behalf of the General

19   Counsel; and having been duly sworn, was examined and testified

20   as follows:
21       JUDGE ROSAS: Please state and spell your name and provide

22   us with an address.
23       THE WITNESS: Tom, T - O - M, Rolin, R - O - L - I - N;

24   1428 County Route 53, Oswego, New York 138126.

25       JUDGE ROSAS: Sir, I’m going to ask you -- this room is
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 1   very large, and voices get lost, so I’m going to ask you to

 2   speak louder than you usually do.
 3       THE WITNESS: Okay.
 4       JUDGE ROSAS: Putting it this way, you don’t need to be

 5   soft-spoken.
 6       THE WITNESS: All right.
 7       DIRECT EXAMINATION
 8       BY MS. ROBERTS: 
 9  Q   Did you receive a subpoena to appear here today?

10  A   Yes.
11  Q   Do you currently work at Novelis Corporation?

12  A   Yes.
13  Q   How long have you worked there?
14  A   Since 1991, 23 years.
15  Q   What is your position there?
16  A   I’m an Electrician in Remelt.
17  Q   And you said, “Remelt.”  What is that?
18  A   It’s one of the manufacturing units in the plant.

19       JUDGE ROSAS: You said, “Remount?”
20       THE WITNESS: Melt.
21       JUDGE ROSAS: Remelt?
22       THE WITNESS: Remelt.
23  Q   Sir, does the schedule you currently work at work have a

24   name?
25  A   Yes; it’s called J-12.
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 1  Q   Could you please describe that schedule?
 2  A   It’s a 28-day rotation.  You work four nights; you get

 3   three days off.  Then you work three days, switching from

 4   nights to days, and a day off.  Then you work three nights; get

 5   three days off; and then you work four days, and then you

 6   receive seven days off.  And then the rotation starts again.

 7  Q   And how many hours do you work in a workday?

 8  A   Twelve hours.
 9  Q   Did you give any employees authorization cards?

10  A   I did.
11  Q   I’m now showing you what has been marked as GC Exhibit 58;

12   do you recognize it?
13  A   Yes.
14  Q   What is that?
15  A   The cards that were distributed.
16       (General Counsel’s Exhibit 58 identified)
17  Q   Who distributed them?
18  A   These, I did.
19  Q   If you turn to the first card, --
20  A   Yes.
21  Q   Is that a card that you distributed?
22  A   It is.
23  Q   And is that your signature on the card?
24  A   It is.
25  Q   And did that individual sign it on the date indicated on
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 1   the card?
 2  A   He did.
 3  Q   Were you present when he filled out the card?

 4  A   Yes.
 5  Q   And the other cards in GC Exhibit 58, were you present

 6   when the individuals signed the cards?
 7  A   Yes.
 8  Q   Were they signed on the date indicated on the cards?

 9  A   On the rest of these cards?
10  Q   Yes.
11  A   Yes.
12  Q   And did you watch them sign the cards?
13  A   Yes.
14       MS. ROBERTS: I move to admit GC Exhibit 58 into evidence.

15       MR. POWELL: No objection
16       JUDGE ROSAS: General Counsel’s 58 is received.

17       (General Counsel’s Exhibit 58 received)
18       BY MS. ROBERTS: 
19  Q   Now you testified that you’ve worked at Novelis for 23

20   years; is that right?
21  A   That’s correct.
22  Q   And could you describe what type of work environment that

23   is.
24  A   It’s industrial lighting; like heavy construction almost;

25   you know?  So there’s all kinds of things that go on in there.

Page 838

 1  Q   And is foul language used in that environment?

 2  A   Yes; yes.
 3  Q   Can you give me an example of this foul language?

 4  A   You mean specific or -- I mean --
 5  Q   Yes.
 6  A   Like, I mean it’s vulgar; I mean --
 7  Q   I understand, but if that’s the language that’s used, then

 8   --
 9  A   Yeah; I mean, there’s all kinds -- I mean -- swear words

10   -- I mean people they’re called idiots; they’re called brain

11   dead, cock suckers; they’re called retards, assholes.  I mean

12   it’s industry.  I mean it’s -- to me, it’s common -- I mean I

13   hear it quite often.
14  Q   And have you heard employees use that type of language?

15  A   Oh, yes.
16  Q   Have you heard any supervisors use that type of language?

17  A   No; not really, not that I can really -- I mean it’s been

18   said around supervisors, but not -- I don’t hear supervisors

19   say that much.
20  Q   Now for the 23 years that you’ve worked at Novelis, have

21   you ever worked an S-21 schedule?
22  A   I have.
23  Q   Can you please describe that schedule?
24       MR. POWELL: Objection.  Relevance.
25       JUDGE ROSAS: Can you make it very brief?
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 1       MR. POWELL: Your Honor, we need to excuse the witness.

 2       JUDGE ROSAS: Okay.
 3       MS. ROBERTS: Your Honor, it goes to Paragraph 9.

 4       JUDGE ROSAS: Nine.
 5       MR. POWELL: Paragraph Nine relates to a conversation

 6   between Mr. Formosa and the average employee.  This witness’

 7   knowledge of what an S-21 schedule is or is not or may be is

 8   completely irrelevant to Craig Formosa’s knowledge of what is

 9   an S-21 schedule and the employee that he was speaking to at

10   the time’s knowledge of what is an S-21.
11       JUDGE ROSAS: And you know that because?

12       MR. POWELL: Because he wasn’t present at the conversation

13   with Mr. Formosa.  She can lay a foundation that this

14   individual was present during the conversation with Mr.

15   Formosa; then, perhaps I would withdraw the objection; but I

16   don’t believe that foundation can be laid.
17       MS. ROBERTS: Your Honor, this is -- and again, I’m not

18   sure what was --
19       MR. POWELL: You are way ahead of me in terms of what

20   these facts are.
21       MS. ROBERTS: Okay.  This is --
22       JUDGE ROSAS: Please.
23       MR. POWELL: So tell me, if permitted to answer that, what

24   would the subsequent line of testimony be?
25       MS. ROBERTS: He would testify as to what an S-21 schedule
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 1   is, within his experience, within his employment Novelis.

 2       JUDGE ROSAS: Okay.
 3       MR. POWELL: And the relevance of that is what?

 4       MS. ROBERTS: To establish exactly what an S-21 schedule

 5   is, Your Honor; and he has personal knowledge of what an S-21

 6   schedule is; and this is relevant, and relevancy is an

 7   extremely low bar; and he’s testifying from his own personal

 8   knowledge of what this schedule is.
 9       JUDGE ROSAS: Even, as Mr. Powell suggests, he’s not

10   likely to be there when these allegations allegedly occurred?

11       MS. ROBERTS: That’s fine, Your Honor.  It’s a fact as to

12   what an S-21 is.
13       JUDGE ROSAS: You don’t have anybody else to establish

14   what an S-21 schedule is?
15       MS. ROBERTS: I have this individual who has personal

16   knowledge and has worked an S-21 schedule, Your Honor.

17       JUDGE ROSAS: Are you going to have any proof by people

18   directly testifying to alleged threats at that particular point

19   in time on January 28, 2014?
20       MS. ROBERTS: We’ve had testimony as to this threat.

21       JUDGE ROSAS: Okay.  And they didn’t testify about the

22   S-21 schedule?
23       MS. ROBERTS: They did -- they testified about an S-21

24   schedule.  This employee has factual information as to what an

25   S-21 consists of.
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 1       MR. POWELL: Your Honor, if I may --
 2       JUDGE ROSAS: But you didn’t ask the others; or is this

 3   cumulative?
 4       MS. ROBERTS: Your Honor, this fills in some blanks from

 5   the other testimony about the factual basis of what an S-21

 6   schedule is.
 7       MR. POWELL: Your Honor, this witness wasn’t present at

 8   that conversation.  His knowledge of what an S-21 schedule is

 9   is completely irrelevant to the knowledge of the individuals in

10   that conversation.  They’ve already presented Charging Party’s

11   Counsel -- the General Counsel’s witness to that conversation

12   and asked him about an S-21 schedule.  That testimony is on the

13   record.  It’s irrelevant; it’s cumulative, and there’s no basis

14   for the testimony.
15       JUDGE ROSAS: Which witness?
16       MR. POWELL: Al Cowan.
17       MR. MANZOLILLO: Mr. Cowan also testified that he was

18   alone with Mr. Formosa when their conversation occurred.

19       MR. LaCLAIR: Judge, you know, I think this is plainly

20   relevant, the context.  What is an S-21 forms the discussion

21   between Mr. Formosa and Mr. Cowan.  The fact that this witness

22   was not present for that specific conversation does not render

23   it any less-relevant.  Again, it’s being offered for context so

24   that Your Honor can determine whether Mr. Formosa’s statements

25   in that meeting were, indeed, coercive or constituted a threat.
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 1       JUDGE ROSAS: Okay.  So Mr. Cowen testified about this

 2   alleged incident on January 28, 2014, involving Mr. Formosa.

 3   There was testimony about an S-21 schedule.  That was

 4   explained, to the extent it was eight-hour shifts, three times

 5   a day.  I believe this individual testified to having worked 14

 6   days a month; wasn’t sure how many days off he got.

 7   Then there was discussion about a J-12 schedule getting

 8   shoved under the rug.  Okay.
 9   To the extent that this witness is knowledgeable, it

10   appears that, according to the General Counsel’s theory, the

11   case and the charges; it would appear to be relevant.  If it’s

12   cumulative -- especially since this individual wasn’t there, I

13   will sustain any testimony that appears to be cumulative that

14   doesn’t otherwise amplify the testimony provided by Mr. Cowen.

15   Okay.  I mean there may be some -- a little bit of
16   overlapping, but I understand where your objection is coming

17   from; so I will make sure that the General Counsel tows the

18   line very carefully on this.  Okay.
19   So the objection is overruled to that limited extent.

20       JUDGE ROSAS: Okay.  Do you remember the question that you

21   repeated when we went off?
22       MS. ROBERTS: Yes, Your Honor.
23       JUDGE ROSAS: Do you recall the question, sir?

24       THE WITNESS: Something about working the S-21 shift.

25       DIRECT EXAMINATION (cont.)

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(13) Page 839 - Page 842

A-0191

Case 16-3076, Document 168, 05/04/2017, 2027443, Page193 of 240



 -  Vol. 5
July 22, 2014

Page 843

 1       BY MS. ROBERTS: 
 2  Q   Could you please describe the S-21 schedule you worked?

 3  A   It is basically you work seven days -- it was a 24-hour

 4   rotation, 8:00 to 4:00, 4:00 to 12:00, 12:00 to 8:00.  You

 5   worked seven days.  Your day off -- worked seven more days; get

 6   two days off; worked seven more days, and I think it was four

 7   days off you got; and then you started the rotation again.

 8  Q   And were those all day shifts?
 9  A   No; no; it was 8:00 to 4:00 for seven days; 4:00 to 12:00

10   for seven days; and then 12:00 to 8:00 for seven days.

11  Q   I’m sorry.  If you could describe how it would alternate

12   between days of the week, if it did.
13  A   You would work seven straight 8:00 to 4:00 days in a row.

14   Then you would get a day off; and then you would come in the

15   next day for four to work 4:00 to 12:00 for seven days, evening

16   shifts.  And then you would get two days off; and then the

17   third day, you would come in for midnights.  You worked

18   midnight to 8:00 for seven straight days or nights; and then

19   you would get four days off.  And then you would return back on

20   the day shift.  They mixed it a couple times.
21  Q   Having worked the S-21 and the J-12 schedule, which

22   schedule do you prefer?
23       MR. POWELL: Objection.
24       JUDGE ROSAS: Sustained.
25       BY MS. ROBERTS: 
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 1  Q   Which schedule would give you more time off?

 2  A   J-12.
 3  Q   And how much more time off?
 4  A   It basically doubled my time off.
 5       MS. ROBERTS: Your Honor, I have no other questions for

 6   this witness.
 7       JUDGE ROSAS: All right.
 8       MR. MANZOLILLO: No questions, Your Honor.

 9       JUDGE ROSAS: Cross.
10       MR. POWELL: Could I just have a minute?
11       JUDGE ROSAS: Off the record.
12       (Whereupon, a brief recess was taken.)
13       MR. POWELL: Thank Your Honor.
14       CROSS-EXAMINATION
15       BY MR. POWELL: 
16  Q   Mr. Rolin, you testified a moment ago about working the S-

17   21 schedule.  How long ago was it that you worked that schedule

18   at Novelis?
19  A   About -- I think it changed in ’93 -- ’94.
20  Q   And to your knowledge, has that schedule been used at the

21   Oswego Plant since ’93 or ’94?
22  A   J-12?
23  Q   No; the S-21 schedule.
24  A   Not in my department, it hasn’t been used since then.

25  Q   And you’re not aware of it being used in other
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 1   departments?
 2       MR. MANZOLILLO: Objection; foundation.
 3       JUDGE ROSAS: Overruled.  Go ahead
 4       THE WITNESS: Not that I’m aware of.  There are other

 5   schedules, but not that one, I don’t believe.
 6       BY MR. POWELL: 
 7  Q   Under the J-12 schedule, you worked 12 hours a day;

 8   correct?
 9  A   Yes.
10  Q   I believe you testified under the S-21 schedule, you

11   worked eight hours a day; correct?
12  A   Yes.
13  Q   So each day, under the S-21 schedule, you would have more

14   time off on that day; correct?
15  A   If you worked normally the eight hours; yes.
16  Q   Now when you testified earlier about distributing union

17   cards, what was the process that you followed when you

18   distributed union cards?
19  A   Basically, I just asked the people if they wanted

20   representation; and if they agreed, then they filled the card

21   out.
22  Q   So you handed cards out to them?  Describe the process for

23   me.  You said -- you used the terminology when you distributed

24   the cards.  Who did you distribute the cards to?
25  A   To whoever wanted to fill one out.
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 1  Q   Okay.  And then what would happen next?
 2  A   They would fill it out.  I would sign it; and then I would

 3   give it to another person.
 4  Q   And who did you typically give the cards to?
 5  A   Chris Spencer.
 6  Q   And who’s Mr. Spencer?
 7  A   He was a Electrician in my department.
 8  Q   Now you testified that you were an Electrician.  Are you

 9   also a Crew Leader?
10  A   I am now; yes.
11  Q   Were you --
12  A   At the time, no.
13  Q   You were not a Crew Leader in December or January of 2013

14   -- in December, 2013; January, 2014?
15  A   No.
16  Q   Who was your Crew Leader at that time?
17  A   Mike Javis.
18  Q   And Mr. Spencer, what was his position?
19  A   He was a Electrician.
20  Q   Was he also a Crew Leader?
21  A   At that time, yes; I think he was.
22  Q   Now I noticed some hesitation on your part when you were

23   asked by Counsel for the General Counsel if you were present

24   when employees signed the AD card; are you not sure about that?

25  A   No; I’m present; yes.  I’m there.
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 1  Q   You --
 2  A   Well, I mean -- it was seven months ago.  I mean I’m

 3   trying to think back.  She asked me dates.
 4  Q   So you’re not sure whether you were present or not?

 5  A   Oh, I know I was present.  My signature is on that card.

 6  Q   Now looking at General Counsel’s Exhibit 58, do you have

 7   that in front of you?
 8  A   Yes.
 9  Q   On the right-hand side of the first page, there is

10   presumably what is the back of the union card; do you see that?

11  A   Yes.
12  Q   Looking at the top card, there’s initials “CS.”
13  A   Yes.
14  Q   Is that your handwriting?
15  A   No.
16  Q   Do you know whose handwriting that is?
17  A   I would say it’s Chris Spencer’s.
18  Q   Do you know that, or are you just guessing it because it

19   says, “CS”?
20  A   I’m saying that’s his.  I mean -- I don’t know for sure;

21   no; but I’m assuming.
22  Q   Looking at the second card, there are initials on the

23   right-hand side that says, “TR” and “CS;” is that your

24   handwriting?
25  A   Yes.  Well, the “TR” is.
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 1  Q   And what about the “CS”?
 2  A   I don’t think so.
 3  Q   So that could be Mr. Spencer’s handwriting, you think?

 4  A   Yes.
 5  Q   Looking at the bottom card, there’s a “C Spencer” appears

 6   to be there.  Is that your handwriting?
 7  A   Is it my handwriting?
 8  Q   Yes.
 9  A   No.
10  Q   Looking at the second page of General Counsel’s Exhibit

11   58, the top card, on the right-hand side, the back of the card;

12   is that your handwriting on that portion of the card?

13  A   The “TR” is.
14  Q   What about the “CS”?
15  A   I don’t think so; no.
16  Q   And looking at the second card, there’s a “CS” and a “TR”

17   mark on that card; is any of that your handwriting?

18  A   No.
19  Q   And on the bottom card, is the “TR” and the “CS” -- is

20   that your handwriting?
21  A   The “TR” is; yes.
22  Q   But the “CS” is not?
23  A   No.
24  Q   Looking at the top of the cards that are on the third

25   page; again, on the right-hand side of the page, what is
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 1   presumably the back of the cards; looking at the top card,

 2   there’s “Chris Spencer” is written on that.  Is that your

 3   handwriting?
 4  A   No; it’s not.
 5  Q   Do you know whose handwriting it is?
 6  A   It looks like Chris’.
 7  Q   Okay.  Looking at the bottom card, there’s handwriting on

 8   the back of that card.  Is that your handwriting?
 9  A   No.
10  Q   And then looking at the card on the last page of General

11   Counsel’s Exhibit 58, there’s handwriting on the back of that

12   card; is that your handwriting?
13  A   No; it’s not.
14  Q   Now Mr. Rolin, looking at, again, the first page of

15   General Counsel’s Exhibit 58; looking at the card of George

16   Axtel.
17  A   Yes?
18  Q   Where were you when Mr. Axtel signed this union card?

19  A   In the Maintenance Shop.
20  Q   In Remelt?
21  A   In Remelt.
22  Q   So you were both at work that day?
23  A   Yes.
24  Q   Okay.  John Bouleway; where were you when Mr. Bouleway

25   signed his card?
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 1  A   In the Number Five Control Room.
 2  Q   Was anyone else present?
 3  A   Not that I can recall.
 4  Q   You said, “the Number Five Control Room,” what is that?

 5  A   That’s where he works out of.  That’s his Control Room.

 6  Q   Is that in Remelt?
 7  A   Yes.
 8  Q   And what activities go on in the Control Room?

 9  A   That’s his -- that’s where his computers are that control

10   the furnace; and that’s where he monitors --
11  Q   His workstation?
12  A   His workstation; yes.
13  Q   Okay.  Looking at the next card, who is the name on that

14   card?
15  A   Shawn Bracy.
16  Q   And Mr. Bracy -- where were you when Mr. Bracy signed this

17   card?
18  A   At the Recycle 1 Control Room.
19  Q   And was anyone else present at the time Mr. Bracy signed

20   his card, other than you?
21  A   Yes.
22  Q   Who else was present?
23  A   Jeff Carter.
24  Q   And where did you say he signed his card?
25  A   Recycle One Control Room.
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 1  Q   And what is “Recycle One Control Room”?
 2  A   That’s their workstation.  There’s other people in there,

 3   too, besides --
 4  Q   Who else is in there?
 5  A   Jessica Shephard and Tim Smegelsky.
 6  Q   Looking at the next page, Jeff Carter, the card at the

 7   top; do you see that?
 8  A   Yes.
 9  Q   Second page of General Counsel’s Exhibit 58.  I assume

10   then that Mr. Carter, Jeff Carter, signed this card at the same

11   time that Mr. Bracy signed his; is that correct?
12  A   Yes; within a couple minutes of each other; yes.

13  Q   Both in the Control Room that you referenced?

14  A   Yes.
15  Q   Looking at the next card, Mr. Ellis.  Where were you and

16   Mr. Ellis when he signed his card?
17  A   I’m going to say -- well, actually, I don’t know if I was

18   in the Maintenance Shop or in the Mold Shop.  I can’t remember.

19  Q   You were at work when he signed his card?
20  A   Yes.
21  Q   Okay.  Do you recall any conversations that you had with

22   Mr. Ellis regarding the signing of his card?
23  A   No.
24  Q   Do you recall any -- did any employees ask you questions

25   at the time they were signing cards or at the time they were
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 1   obtaining cards?
 2  A   Yes.
 3  Q   Do you recall any of the questions that employees asked

 4   you?
 5  A   One of the questions they would ask me, “What is the use

 6   of these cards?”
 7  Q   When they asked you that question, did you attempt to

 8   answer it?
 9  A   I just told them exactly what it says on there.  Do you

10   want representation?
11  Q   Had you received any instructions from anyone prior to

12   soliciting employees for the signing of AD cards?
13       MS. ROBERTS: Objection.
14       MR. MANZOLILLO: Objection; relevance.
15       JUDGE ROSAS: I’ll allow it; overruled.
16       THE WITNESS: Can you ask it again?
17       BY MR. POWELL: 
18  Q   Were you given any instructions from about the signing of

19   union cards?
20  A   Not about signing them; about distributing them.

21  Q   Did you get instructions from anyone about distributing

22   union cards?
23  A   Yes.
24  Q   When did you get those instructions?
25  A   When I was handed the cards.
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 1  Q   Who did you get those instructions from?
 2  A   Chris Spencer.
 3  Q   What did he tell you?
 4  A   He basically said, if people wanted to be represented,

 5   then have them sign the card.
 6  Q   Where did this conversation take place?
 7  A   In the Maintenance Shop, my work center.
 8  Q   When did it take place?
 9  A   I’d have to say back in November -- December -- of 2013.

10  Q   Sometime in December, 2013?
11  A   Yes.
12  Q   Looking back at General Counsel’s Exhibit 58, the card at

13   the bottom of the page, who’s that card from?
14  A   Chris -- Chris Erond?
15  Q   Chris Erond?
16  A   Yes.
17  Q   Okay.  Where you when Mr. Erond signed this card?

18  A   Number Four Melted Control Room.
19  Q   And what is Number Four -- excuse me?
20  A   It’s a work center connected to Melted.
21  Q   Is that where Mr. Erond performs his work?
22  A   At the time, I think it was; yes.  He was new to me.

23  Q   Looking at the third page of General Counsel’s Exhibit 58,

24   the card at the top of that page, Thomas Frey; do you see that?

25  A   Right.
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 1  Q   Where was Mr. Frey at the time he signed his union card in

 2   your presence?
 3  A   Q Lab.
 4  Q   Q Lab?
 5  A   Yes; it’s a quality lab where they do samples.  His work

 6   center.
 7  Q   Okay.  The next card is yours.  Where were you when you

 8   signed your card?
 9  A   Maintenance Shop, my work center.
10  Q   Looking at the card at the bottom of the page, Jessica

11   Shephard, where were you and Ms. Shephard at the time she

12   signed her card?
13  A   Recycle One Control Room, her work center.
14  Q   And looking at the card on the back page, Tim --

15  A   Smegelsky.
16  Q   Thank you.  Where you and Mr. Smegelsky at the time he

17   signed his card?
18  A   Recycle One Control Room.
19  Q   Is that his work center?
20  A   Yes.
21  Q   Do you recall employees asking you any other questions

22   during the time you were distributing union cards?

23  A   Yes; I guess.  Yes; they -- I mean -- specific questions?

24   I mean general hearsay or talk?
25  Q   Do you remember any specific questions the employees asked

Page 851 - Page 854 (16) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0194

Case 16-3076, Document 168, 05/04/2017, 2027443, Page196 of 240



 -  Vol. 5
July 22, 2014

Page 855

 1   you, other than what you’ve already testified to?
 2  A   Yes; “I wouldn’t be surprised if it was used against me.”

 3  Q   Do you recall any other questions being asked?

 4  A   No; not really.
 5  Q   When somebody asked you, “Will these cards be used against

 6   me?” what did you tell them?
 7  A   “I don’t know.”
 8       MR. POWELL: Nothing further, Your Honor.
 9       JUDGE ROSAS: Intervener?
10       MR. ERON: No questions, Your Honor.
11       JUDGE ROSAS: Any Redirect?
12       MS. ROBERTS: Just briefly.
13       REDIRECT EXAMINATION
14       BY MS. ROBERTS: 
15  Q   You’ve testified on Cross that employees would ask you,

16   would -- would ask you if the cards would be used against them;

17   is that correct?
18  A   That’s correct.
19  Q   Who were they concerned would use it against them?

20       MR. POWELL: Objection; calls for speculation.

21       JUDGE ROSAS: I’m going to sustain that.
22       BY MS. ROBERTS: 
23  Q   Did they specify who would be using it against them?

24       MR. POWELL: Objection; hearsay.
25       JUDGE ROSAS: Sustained.
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 1       MS. ROBERTS: Your Honor, it’s not being offered for the

 2   truth of the whoever would use it against them; it’s offered

 3   for what these people asked and what he said in response.

 4       JUDGE ROSAS: Understood.  Sustained.
 5       BY MS. ROBERTS: 
 6  Q   What were the employees -- what was their state of mind

 7   when they asked that question?
 8       MR. POWELL: Objection; calls for speculation.

 9       JUDGE ROSAS: Sustained.
10       MS. ROBERTS: Your Honor, given your rulings, I don’t have

11   any more questions for this witness.
12       JUDGE ROSAS: Charging Party?
13       MR. MANZOLILLO: Yes, Your Honor.
14       JUDGE ROSAS: Proceed.
15       RE-CROSS EXAMINATION
16       BY MR. MANZOLILLO: 
17  Q   Looking back at General Counsel’s Exhibit 58, the copy of

18   the cards; once you received the cards, what did you do with

19   them?
20  A   I would give them to Chris.
21  Q   Chris?  Who is Chris?
22  A   Chris Spencer.
23  Q   Chris Spencer?
24  A   (No audible response.)
25       MR. MANZOLILLO: That’s all I have, Your Honor.
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 1       MR. ERON: Nothing.
 2       JUDGE ROSAS: Okay.  Thank you, sir.  You’re excused.  Do

 3   not discuss your testimony with anyone, please, until you are

 4   advised by Counsel that the record in the case is closed.

 5   Thank you very much.  Have a good day.
 6       THE WITNESS: Thank you.
 7       JUDGE ROSAS: We will take five.
 8       (Whereupon, a brief recess was taken.)
 9       JUDGE ROSAS: Okay.  Back on.  General Counsel, your next

10   witness.
11       MS. ROBERTS: General Counsel calls Charles.

12   Whereupon,
13       CHARLES GURNEY
14   was called as a witness by and on behalf of the General

15   Counsel; and having been duly sworn, was examined and testified

16   as follows:
17       JUDGE ROSAS: Please state and spell your name and provide

18   us with an address.
19       THE WITNESS: Charles Gurney, C - H - A - R - L - E - S,

20   G - U - R - N - E - Y.
21       JUDGE ROSAS: And your address?
22       THE WITNESS: My address is 537 County Road 85, Fulton,

23   New York.
24       JUDGE ROSAS: Sir, please, I’m going to ask you to keep

25   your voice up --
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 1       THE WITNESS: Okay.
 2       JUDGE ROSAS: -- because voices get drowned out in this

 3   room.  It’s rather large.
 4       THE WITNESS: Okay.
 5       JUDGE ROSAS: Thank you.
 6       DIRECT EXAMINATION
 7       BY MS. ROBERTS: 
 8  Q   Hello, Mr. Gurney.
 9  A   Hello.
10  Q   Any time you can’t hear me, just let me know so I can

11   speak up.
12  A   Okay.
13  Q   Now are you testifying here today pursuant to a subpoena?

14  A   Yes.
15  Q   Mr. Gurney, are you currently employed at Novelis?

16  A   Yes.
17  Q   How long have you been employed?
18  A   Just under 10 years.
19  Q   And in what department do you work?
20  A   I’m in CASH Line New Expansion.
21  Q   What shift?
22  A   I’m on J Schedule D Shift.
23  Q   Now Mr. Gurney, I have marked for identification General

24   Counsel’s Exhibit 59.
25  A   Okay.
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 1  Q   Can you identify this document for me?
 2  A   Yes.
 3  Q   What is it?
 4  A   The cards that I had signed for the Union.
 5       (General Counsel’s Exhibit 59 identified)
 6  Q   And focusing your attention to the top of GC-59 on the

 7   first page, is that your card, Mr. Gurney?
 8  A   Yes.
 9  Q   And is that your signature on the card?
10  A   Yes.
11  Q   And did you sign the card on the date indicated on the

12   card?
13  A   Yes.
14  Q   Now focusing your attention to the remaining four cards,

15   do you recognize any markings made by yourself on those cards?

16  A   I do; my initials.
17  Q   And where is that indicated?
18  A   On the bottom of each card.
19  Q   And Mr. Gurney, did you witness these employees sign the

20   cards?
21  A   I did.
22  Q   And did you witness them sign the card on the date

23   indicated on the card?
24  A   I did; yes.
25       MS. ROBERTS: I’d like to offer into evidence General
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 1   Counsel’s Exhibit 59.
 2       MR. POWELL: No objection.
 3       JUDGE ROSAS: General Counsel’s 59 is received.

 4       (General Counsel’s Exhibit GC-59 received)
 5       MS. ROBERTS: I have no further questions, Your Honor.

 6       JUDGE ROSAS: Charging Party?
 7       MR. MANZOLILLO: No, Your Honor.
 8       JUDGE ROSAS: Cross-examination.
 9       MR. LARKIN: Jencks Statement, please.
10       JUDGE ROSAS: Off the record.
11       (Whereupon, a brief recess was taken.)
12       JUDGE ROSAS: On the record.  Cross-examination.

13       MR. LARKIN: Thank you.
14       CROSS-EXAMINATION
15       BY MR. LARKIN: 
16  Q   Mr. Gurney, I think you said you worked the D-Shift; is

17   that correct?
18  A   Yes.
19  Q   In the CASH Line?
20  A   Right; correct.
21  Q   To whom do you report?
22  A   Novelis -- you mean my boss?
23  Q   Yes; who do you report to?
24  A   Craig Formosa.
25  Q   Who is Craig Formosa?
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 1  A   He’s the MUM out there now, the Manufacturing Unit

 2   Manager.
 3  Q   Is there anybody underneath Mr. Formosa -- a Direct

 4   Supervisor?
 5  A   Yes; right now it’s Blake Hunter; he’s my OPS Leader.

 6  Q   Can you spell that, sir?
 7  A   B - L - A - K - E, H - U - N - T - E - R.
 8  Q   His title?
 9  A   Operations Manager.
10  Q   Do you have a Crew Leader?
11  A   Yes.
12  Q   Who is that?
13  A   Lee Germain.
14  Q   Can you spell that?
15  A   Yes.  L - E - E, G - E - R - M - A - I - N
16  Q   Turning your attention to General Counsel Exhibit 59.  Do

17   you have a copy of that in front of you?
18  A   Is this it here?
19  Q   Yes.
20  A   Yes, sir.
21  Q   At the top of the first page, going left to right; it

22   appears that that’s the back and front of the same card; right?

23  A   Yes.
24  Q   And that’s your union card?
25  A   Yes.
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 1  Q   And you signed that card on December 27, 2103?

 2  A   I did.
 3  Q   Did anybody witness you sign the card?
 4  A   Mike Deno.
 5  Q   Mike Deno?  Who is that?
 6  A   He’s boss over on the maintenance end of the CASH Line.

 7  Q   Did you have any conversation with Mr. Deno about what the

 8   card was?
 9  A   He told me that it’s to get the vote for the Union.

10  Q   Did Mr. Deno tell you that the card was for information?

11  A   He did.
12  Q   Now you then, I take it, got cards signed by the two other

13   employees whose names are reflected on GC-59; is that correct?

14  A   Yes.
15  Q   So you approached these individuals about signing the

16   union card?
17  A   I did.
18  Q   Did you get the cards -- the actual cards themselves --

19   from Mr. Deno?
20  A   I did.
21  Q   And when you approached these employees, did you have any

22   conversation with them about what the card was?

23  A   Not really.  They were under the anticipation that it was

24   to get the Union in there, when they signed them.  They didn’t

25   really -- I can’t recall any questions.  I’ve tried to think of
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 1   any questions they might have asked me, but not really.  They

 2   all -- they all signed them with the anticipation of getting

 3   the Union in there.
 4       MR. LARKIN: Move to strike the last part of the answer as

 5   non-responsive.
 6       JUDGE ROSAS: Okay.  We’ll strike the last part.

 7       BY MR. LARKIN: 
 8  Q   Do you remember whether you told any of these individuals

 9   that the card was to get more information?
10       MS. ROBERTS: Objection; he asked and answered the

11   question of what he told them.
12       JUDGE ROSAS: Sustained.
13       MR. LARKIN: I don’t think I asked that question, Your

14   Honor.  I know I didn’t, as a matter of fact.
15       MS. ROBERTS: My recollection is he did, Your Honor;

16   that’s why I object.
17       MR. LARKIN: Well, on this one, I’m going to ask that he

18   read it back.
19       JUDGE ROSAS: Hold on.  The record would speak for itself.

20       MR. MANZOLILLO: That was with respect to his conversation

21   with Mr. Deno, but not as to others with him.
22       JUDGE ROSAS: Repeat the question.
23       BY MR. LARKIN: 
24  Q   Do you recall whether he told any of these other

25   individuals that the card was to get more information?
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 1       MS. ROBERTS: Objection; no foundation.
 2       JUDGE ROSAS: Overruled.
 3       THE WITNESS: (No audible response.)
 4       BY MR. LARKIN: 
 5  Q   Do you recall?
 6  A   They -- they were -- I didn’t really tell them that; no.

 7   Mike told me that, but I didn’t tell them guys that because I

 8   didn’t really understand what all this was about.  I did

 9   understand the fact that these are the people asking if they

10   wanted the Union in there.
11  Q   Now let me ask you to take a look at the middle card,

12   Page 1 of GC’s Exhibit 59.  Jennifer Kline?
13  A   Yes.
14  Q   Do you recall witnessing Ms. Cline signing the card?

15   Where were you when she signed it?
16  A   I was in the lunchroom up in the Coil Mill Cafeteria.

17  Q   Was anyone else in the lunchroom at that time?

18  A   Excuse me?
19  Q   I’m sorry.  Was anybody else in the lunchroom with you and

20   Ms. Kline?
21  A   I think that Brianna Miller, on the second page, was in

22   there with her, if I’m not mistaken.
23  Q   Are you positive?
24  A   Pretty positive they did it at the same time; yes.

25  Q   Okay.  So turn over to Page 2 of General Counsel’s 59, top
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 1   of the page, Brianna Miller.
 2  A   Right.
 3  Q   Your recollection is that she also signed in the Coil Mill

 4   cafeteria --
 5  A   Yes.
 6  Q   -- at the same time that Ms. Kline did?
 7  A   Yes.
 8  Q   Was there anyone else present besides you, Ms. Miller, and

 9   Ms. Kline?
10  A   Not really because when we go to lunch with us guys from

11   CASH kind of sit at our own table, and then -- I mean there’s a

12   lot of other people in there at the same time, from the Coil

13   Mill, but --
14  Q   So you’re not sure if anyone else actually witnessed them

15   sign the cards?
16  A   I don’t think so.
17  Q   You said that you worked in CASH Line; right?

18  A   Yes.
19  Q   Any particular reason why you would be over in the Coil

20   Mill cafeteria?
21  A   Because that’s the only cafeteria near us.  We don’t have

22   a cafeteria for the CASH Line.
23  Q   Down on Page 1 of General Counsel’s 59; and I’m not even

24   going to try to pronounce that name, so I’m going to ask you to

25   do it.
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 1  A   Ken Majchrzak.
 2  Q   Ken Majchrzak.  Do you recall where you were when Mr.

 3   Majchrzak signed his card?
 4  A   Yes; it was at a bar next to the plant called “The

 5   Oldtimers” after work.  We used to work the same shift.  After

 6   work, we’d go have a beer.
 7  Q   So you weren’t at work with Mr. Majchrzak when he signed

 8   his card?
 9  A   No.
10  Q   Was anybody else present when Mr. Majchrzak signed?

11  A   I think Tyler Peters was there with us, but he didn’t want

12   anything to do with it.
13  Q   Do you recall whether Mr. Majchrzak was drinking alcohol?

14       MR. MANZOLILLO: Objection
15       JUDGE ROSAS: Overruled.
16       THE WITNESS: I think we stopped for a quick beer on the

17   way home.
18  Q   So do you know if he drank -- had that quick beer before

19   or after he signed the card?
20  A   I would say after, because the first thing we did is:  I

21   handed -- talked to him about getting this signed.  He signed

22   it in front of me, and we had a beer.
23  Q   How about over on Page 2 of GC-59, the second part, Phil

24   Martens, do you see that there?
25  A   Yes, sir.  Same thing.  We stopped at the bar all the
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 1   time, and we still do.  He’s on my shift now.  After work, we

 2   stopped by the bar, he signed the card; and --
 3  Q   So this was at Oldtimer’s Club?
 4  A   Oldtimer’s -- right next to the plant.
 5  Q   And was anyone else present when Mr. Martens signed?

 6  A   I don’t think so; not that day.
 7  Q   Do you remember if he was drinking alcohol that night?

 8  A   Afterwards.
 9  Q   What is the CASH line?
10  A   Continuous Annealing Solutions Heat Treating.

11  Q   Can you describe what you do there?
12  A   We take coils from the Coil Mill, and we put them through

13   a heat treat process, and we do a pretreatment on them, and

14   then we re-roll them, and we send them to the auto -- Ford?

15  Q   I’m sorry; say that again?
16  A   We send them to Ford, and they stamp out the new cars and

17   stuff and the F-150 truck.  Heat treating the metal so that

18   they can go to process with it.
19  Q   So you knew automotive work was performed on the CASH

20   Line?
21  A   We don’t do the automotive work.  We just treat the metal

22   and send it to Ford, and they do what they gotta do.

23  Q   How long has the CASH Line been there?
24  A   Two years.
25  Q   It’s a brand-new facility?
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 1  A   Yes.
 2  Q   How big is it?
 3       MR. MANZOLILLO: Objection to relevance.

 4       MR. POWELL: It’s all in the context, Your Honor.  We’ll

 5   get it in our case.
 6       JUDGE ROSAS: Okay.
 7       MS. ROBERTS: Well, it’s beyond the scope of Direct at

 8   this point.
 9       MR. LARKIN: He testified he’s working in CASH.  We’re

10   just asking him what it is.
11       JUDGE ROSAS: Sustained.
12       BY MR. LARKIN: 
13  Q   Mr. Gurney, I want to go back to Exhibit 59 very quickly.

14   On the first page, the middle card, Ms. Klein’s card; you see

15   on the right-hand side which is, I gather, the back of her

16   card; there’s some handwriting on it?
17  A   Yes.
18  Q   Is that your handwriting?
19  A   Yes; it is.
20  Q   Now go down to Mr. Majchrzak’s card.
21  A   Yes?
22  Q   On the right side, there’s handwriting on that.  Is that

23   your handwriting as well?
24  A   My hand, and I printed it.  Writing is on the top; I

25   printed the bottom one.
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 1  Q   And if you go to Page 2, the right side of each card on

 2   Page 2 of Exhibit 59; is that also your handwriting?

 3  A   Yes.
 4  Q   And once you collected these cards, did you give them to

 5   anybody?
 6  A   I think I gave them to Everett -- Everett Taylor.

 7  Q   I’m sorry; what was the name?
 8  A   Everett -- Andy is that Everett’s last name, Taylor?

 9       JUDGE ROSAS: You can’t talk to anybody.
10       THE WITNESS: Okay.  Everett Taylor, he’s -- he’s involved

11   in the Union; so I handed them to him.
12  Q   Everett Abare?
13  A   Everett Abare.  I got the two Everett’s mixed up.  I know

14   two.
15  Q   So you gave these cards to Mr. Abare?
16  A   Yes; I did.
17  Q   Do you know what he did with them after you gave them to

18   him?
19  A   I don’t; no.
20       MR. LARKIN: Nothing further, Your Honor.  Thank you.

21       JUDGE ROSAS: Intervener, anything?
22       MR. ERON: A couple questions, Your Honor.

23       CROSS-EXAMINATION
24       BY MR. ERON: 
25  Q   Mr. Gurney, you testified about collecting these --
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 1       JUDGE ROSAS: You have to get to the mike.

 2       MR. ERON: Oh.
 3       BY MR. ERON: 
 4  Q   You testified about collecting these four Union

 5   Authorization Cards that are in General Counsel’s Exhibit 51;

 6   do you recall that testimony?
 7  A   Uh-huh.
 8       MS. ROBERTS: I’m sorry, Your Honor.  The witness’

 9   response --
10       THE WITNESS: Yes; yes.
11       BY MR. ERON: 
12  Q   Did you have a conversation with these four -- well, let’s

13   take them one at a time.  Breanna Miller.  After you obtained

14   the authorization card from Ms. Miller, did there come a time,

15   subsequently, when you discussed her part with her?

16  A   I don’t think so, because they are new employees, and

17   they’re a little nervous about it; so it was like --
18  Q   Do you recall the Union election in February, 2014?

19  A   Yes.
20  Q   After the Union election, did you have a conversation with

21   Ms. Miller about --
22       (Simultaneously Speech)
23       MR. ERON: It’s actually in March, Your Honor.

24       MR. MANZOLILLO: And also, Your Honor, the description was

25   --
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 1  Q   And was it -- and what date does he have on that card?

 2  A   He has January 3, 2013.
 3  Q   And did you watch him sign that in January of 2013?

 4  A   No.
 5  Q   Do you know when you witnessed him sign the card?

 6  A   All four cards that I had signed were January 3, 2014.

 7  Q   And that goes for the card below his?
 8  A   Yes; those two were signed at the same time.
 9  Q   And were you present when they signed the cards?

10  A   Yes; I was.
11  Q   And did you watch them sign it?
12  A   Yes; I did.
13  Q   And did you write anything on the two cards?
14  A   Just my signature.
15  Q   Okay.  And did you also sign Mr. Carr’s?
16  A   Yes; I did.
17  Q   Okay.  And then the card on the last page, --
18  A   Yes?
19  Q   Were you present when that card was signed?

20  A   Yes; I was.
21  Q   And did you write anything on that card?
22  A   Just my signature.
23       MS. ROBERTS: Your Honor, I move to admit General

24   Counsel’s Exhibit 63 into evidence.
25       MR. POWELL: No objection.
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 1       JUDGE ROSAS: General Counsel’s 63 is received.

 2       (General Counsel's Exhibit GC-63 received)
 3       MS. ROBERTS: I have no other questions, Your Honor.

 4       CROSS-EXAMINATION
 5       BY MR. MANZOLILLO: 
 6  Q   Mr. Seinoski, did you turn the cards over to anyone once

 7   you were done with them?
 8  A   I gave the cards, I believe, to Chris Spencer.
 9       MR. MANZOLILLO: Okay.  That’s all I have, Your Honor.

10       JUDGE ROSAS: Cross-examination, Respondent.

11       MR. DUMBACHER: We request a Jenks statement.

12       JUDGE ROSAS: Off the record.
13       (Whereupon, a brief recess was taken.)
14       JUDGE ROSAS: We’re on the record.
15   Cross-examination, Respondent.
16       CROSS-EXAMINATION
17       BY MR. POWELL: 
18  Q   Mr. Seinoski, which department do you work for at Novelis?

19  A   I work in the Remelt Department.
20  Q   Remelt?  Who is your Crew Leader?
21  A   Craig Jeffries.
22  Q   And was that your Crew Leader during the campaign as well?

23  A   Yes; it was.
24  Q   Do you have an Associate Leader?
25  A   My Associate Leader now is Norman Mills; and at the time,
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 1   I believe it was David Duran.
 2  Q   Okay.  Now who did you report to?
 3  A   I believe Norman Mills.
 4  Q   That was during the campaign?
 5  A   I don’t recall; it was -- they switch them around so much;

 6   it was somewhere in there.  It could have been David Duran

 7   Norman Mills.
 8  Q   Okay.  Who’s your MUM?
 9  A   Larry Ogorchock.
10  Q   And that was -- and he was your MUM during the campaign?

11  A   Yes; he was.
12  Q   And how many employees in your crew?
13  A   There are seven employees in my crew.
14  Q   Is that currently?
15  A   Yes.
16  Q   And what about during the campaign?
17  A   Same.
18  Q   Same?  Now Mr. Seinoski, you said that you testified that

19   you solicited some cards from your co-workers; correct?

20  A   Yes; I did.
21  Q   Did you receive any -- did you receive any instructions on

22   how to approach employees about signing the card?

23  A   I wasn’t very aggressive in my campaign.  I was told not

24   to approach employees unless they were on break.

25  Q   And who gave you these instructions?
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 1  A   All of them.  These are all instructions that I got from

 2   meetings and stuff like that.
 3  Q   What meetings?
 4  A   Union meetings.
 5  Q   Where were these Union meetings?
 6       MS. ROBERTS: Objection, Your Honor.  No foundation.

 7   Relevance.
 8       JUDGE ROSAS: A little more leeway.  Go ahead.  Overruled.

 9       THE WITNESS: Mostly in Oswego, the ones that I attended.

10       BY MR. POWELL: 
11  Q   And at these meetings, who were giving the instructions?

12  A   A lot of instructions I got from other Union Organizers.

13  Q   Do you remember in particular who it was?
14  A   No.
15  Q   Mr. Seinoski, as a result of those instructions, what did

16   you do?
17  A   I really didn’t do anything.  I know that Scott Seinoski

18   and James Blair are two people that signed cards there, so they

19   sought me out because they knew that I supported the Union.

20   They sought me out with cards.  And the other two were just in

21   conversation.  They wanted Union representation, so they also

22   wanted to sign cards.
23  Q   What was the process for you obtaining and filling out the

24   cards?
25  A   I had the cards.
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 1  Q   I’m sorry?
 2  A   I had cards already.  I would just give it to them; have

 3   them read the back of it, you know; and it was basically, you

 4   know, “If you want representation, sign the card.  If you don’t

 5   want representation, you know, then don’t sign the card.”

 6  Q   Did anyone not sign the cards?
 7  A   No.
 8  Q   Now specifically, you testified on Direct that you

 9   obtained four signed cards from your co-workers?

10  A   Yes; I did.
11  Q   And when you approached employees about signing a card,

12   would you get questions about what the card meant?

13  A   Most of them had a good idea; and if they questioned me

14   about it, I basically told them that the cards were to secure

15   Union representation.  If they wanted to be represented by the

16   Union, sign the card; and if they didn’t agree -- if they

17   didn’t want Union representation, then don’t sign the card.

18  Q   But did you receive any questions about what the cards

19   meant?
20       MR. MANZOLILLO: Objection.  Asked and answered.

21       JUDGE ROSAS: Sustained.
22       BY MR. POWELL: 
23  Q   Mr. Seinoski, if I could direct you to General Counsel’s

24   Exhibit 63.  Okay?
25  A   Yes.
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 1  Q   Okay.  First page, right on top --
 2  A   Yes?
 3  Q   -- signature, Derek Parr; correct?
 4  A   Yes, sir.
 5  Q   And is that your signature below?
 6  A   Yes; it is.
 7  Q   Do you recall where you were when you had this card

 8   signed?
 9  A   Yes; I was at PC-7 Control Room.
10  Q   And what is that exactly?
11  A   It’s one of the units that -- there’s four different units

12   that actually may be in one room; it’s one of the units.

13  Q   And was there a --
14  A   It’s a Control Room, Break Room.
15  Q   Is that where Derek Parr works?
16  A   That’s where Derek Parr and Lucas Chesbro work.

17  Q   Okay.  And where did you get Lucas Chesbro’s signature?

18  A   Same time; same place.
19  Q   Same time?
20  A   (No audible response.)
21  Q   And when you received those two signatures, was anyone

22   else present where you received those signatures?

23  A   Yes; there were -- I think most of the Operators on PC-7

24   were there.  They weren’t doing anything.  They were on break

25   in between their jobs.
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 1       MS. ROBERTS: I’m sorry; I’m having a hard time hearing.

 2       JUDGE ROSAS: Just speak louder.
 3       THE WITNESS: Yes; there were other PC-7 Operators that

 4   were there.  They -- I believe most of them had already signed

 5   cards.  They were in the Control Room.  That’s where they take

 6   their breaks and stuff.
 7       BY MR. POWELL: 
 8  Q   Who were those people, in particular?
 9  A   I don’t recall who.  I just know that those two were not

10   the only two that were in the room.
11  Q   Okay.  And Mr. Seinoski, I’d like to direct you to Lucas

12   Chesbro’s card in the middle of the page.
13  A   Yes, sir.
14  Q   Is that your signature on the bottom as well?
15  A   Yes; it is, sir.
16  Q   Okay.  Same exhibit, first page, on the bottom of the

17   page.  Mr. J. Scaletta; is that correct?
18  A   Yes; it is.
19  Q   And is that your signature on the bottom of the page?

20  A   Yes, sir.
21  Q   And do you recall where you had this card signed?

22  A   I don’t recall.
23  Q   Was it at work?
24  A   Yes; it was at work.
25  Q   Were you on duty at the time?
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 1  A   I never had a card signed unless I was on break, or unless

 2   the other person was on break.
 3  Q   So it was at work?
 4  A   Yes; it was.
 5  Q   Okay.  Do you recall if anyone else witnessed the signing

 6   of that card?
 7  A   I don’t recall.
 8  Q   So if I can direct you to the second page of that same

 9   exhibit.
10  A   Yes, sir.
11  Q   Top of the page, that’s your card --
12  A   That is my card.
13  Q   -- right?  Do you recall where you signed that card?

14  A   I don’t recall where I was.
15  Q   Okay.  Now in the middle of the page of that same page on

16   the same exhibit, you have Scott Seinoski.
17  A   Yes.
18  Q   You obtained the signature of his card; correct?

19  A   Yes; I did.
20  Q   Okay.  Do you recall where you were when that card was

21   signed?
22  A   No.
23  Q   Were you at work?
24  A   Yes; I was.
25  Q   Okay.  And you were on duty as well; correct?

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(23) Page 879 - Page 882

A-0200

Case 16-3076, Document 168, 05/04/2017, 2027443, Page202 of 240



 -  Vol. 5
July 22, 2014

Page 883

 1  A   Yes.
 2       MR. POWELL: Nothing further.
 3       JUDGE ROSAS: Intervener?
 4       BY MR. ERON: 
 5  Q   Mr. Seinoski, referring to General Counsel’s Exhibit 63,

 6   Page 2, your card.
 7  A   Yes, sir?
 8  Q   Whose signature is on the witness line?
 9  A   Michelle -- I don’t recall the last name.
10  Q   Did you approach Michelle for a union card?
11  A   I had seen Michelle often through meetings.
12  Q   Where were you when you signed your card?
13  A   I don’t recall.  I don’t -- I mean it could have been at a

14   meeting.  It wasn’t at work; I know that.
15  Q   How do you know it wasn’t at work?
16  A   Because I didn’t sign a card at work.
17  Q   But you have no independent recollection now as to where

18   you were when you signed --
19  A   I couldn’t tell you which meeting that I signed it at. I

20   don’t recall.
21  Q   Did you sign it at the first meeting you attended?

22       MR. MANZOLILLO: Objection; asked and answered.

23       JUDGE ROSAS: I’ll allow it.
24       THE WITNESS: I don’t recall.
25       BY MR. POWELL: 
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 1  Q   Is Michelle, the witness to your card, a Novelis employee?

 2  A   Yes; she is.
 3  Q   Do you know which department she works in?

 4  A   Cold Mill
 5  Q   Cold Mill
 6  A   Right.
 7       MR. ERON: No further questions.
 8       JUDGE ROSAS: Redirect?
 9       REDIRECT EXAMINATION
10       BY MS. ROBERTS: 
11  Q   Turning your attention to your card, that is your

12   signature; correct?
13  A   Yes; it is.
14  Q   And when you -- you filled out that card yourself?

15  A   I filled the card out, and I’m sure I signed it at a

16   meeting somewhere, but I can’t tell you exactly --
17  Q   That wasn’t the question.  I just asked if you filled it

18   out?
19  A   Yes; I did.  That is my signature.
20       MS. ROBERTS: I have no other questions.
21       JUDGE ROSAS: All right.  Thank you so much; you are not

22   to discuss your testimony with anyone until you are advised by

23   Counsel that the record in this case is closed; all right?

24   Thank you very much.
25       THE WITNESS: Thank you; I appreciate it.

Page 885

 1       JUDGE ROSAS: All right.  Next witness.
 2   Off the record.
 3       (Whereupon, a brief recess was taken.)
 4       JUDGE ROSAS: All right.  On the record.  Next witness.

 5       MS. ROBERTS: General Counsel calls Michelle Johnson.

 6   Whereupon,
 7       MICHELLE JOHNSON
 8   was called as a witness by and on behalf of the General

 9   Counsel; and having been duly sworn, was examined and testified

10   as follows:
11       JUDGE ROSAS: Please state and spell your name and provide

12   us with an address.
13       THE WITNESS: Michelle Johnson,
14   M - I - C - H - E - L - L - E, J - O - H - N - S - O - N; 2657

15   Sierra Creek, Pad 14, Fulton, New York 13069.
16       JUDGE ROSAS: Okay.  It’s a large room, and the voices get

17   lost, and you get drowned out, so I’m going to need you to

18   speak louder than you usually do.
19       THE WITNESS: Okay.
20       JUDGE ROSAS: Thanks a lot.
21       DIRECT EXAMINATION
22       BY MS. ROBERTS: 
23  Q   Ms. Johnson, are you currently employed at Novelis?

24  A   Yes; I am.
25  Q   And how long have you been employed there?
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 1  A   Ten years.
 2  Q   Where do you work at Novelis?
 3  A   In the Cold Mill.
 4  Q   And do you have a particular title at this time?

 5  A   I am a Crew Leader.
 6  Q   And have you always been a Crew Leader?
 7  A   No; I have not.
 8  Q   When did you become Crew Leader?
 9  A   About a month ago.
10  Q   Prior to becoming a Crew Leader, were you an Intern Crew

11   Leader?
12  A   Yes; I was.
13  Q   And at what point in time were you an Intern Crew Leader?

14  A   I started on April 11, 2014.
15  Q   And prior to being Intern Crew Leader, who was your Crew

16   Leader?
17  A   Everett Abare.
18  Q   And which shift do you work, Ms. Johnson?
19  A   I work A Shift.
20  Q   I have marked for identification General Counsel’s Exhibit

21   52 -- I’m sorry -- 31.  I’m sorry; strike that.
22       JUDGE ROSAS: Thirty-one?
23       MS. ROBERTS: Fifty-two; I’m sorry.  It’s fifty-two.

24   Can we go off the record for a second?
25       JUDGE ROSAS: Sure.
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 1       MS. ROBERTS: Thank you.
 2       (Whereupon, a brief recess was taken.)
 3       BY MS. ROBERTS: 
 4  Q   I have marked for identification General Counsel’s

 5   Exhibit 52.  Ms. Johnson, can you identify this document for

 6   me?
 7  A   Yes; this is the card I signed for Union representation.

 8       (General Counsel's Exhibit GC-52 identified)
 9  Q   And did you sign it on the date indicated on the card?

10  A   Yes; I did.
11       MS. ROBERTS: I’d like to offer General Counsel’s Exhibit

12   52.
13       MR. POWELL: No objection.
14       JUDGE ROSAS: General Counsel’s 52 is received.

15       (General Counsel's Exhibit GC-52 received)
16       BY MS. ROBERTS: 
17  Q   Ms. Johnson, did you vote in the union representation

18   election?
19  A   Yes; I did.
20  Q   And when did you vote?
21  A   February 21st.  It was the first day of the election.

22  Q   So it was the 20th or the 21st?
23  A   It was the 20th.
24  Q   Now did you have to wait in line to vote?
25  A   Yes; I did.
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 1  Q   And after voting, did you have any conversation with

 2   Management?
 3  A   Yes; I did.
 4  Q   And when did you have that conversation?
 5  A   The morning of February 21st.
 6  Q   And who did you speak to?
 7  A   I spoke to Andy Quinn and Mike Anthony.
 8  Q   And who are they?
 9  A   Human Resources.
10  Q   And how did you come to speak to them?
11  A   They called me on my cell phone.
12  Q   And how did you know who you were speaking to?

13  A   They identified themselves, telling me that they were on

14   speaker phone.
15  Q   Now did the individuals on the telephone tell you why they

16   were calling?
17  A   That there was a dispute in the line for the voting.

18  Q   And did they inquire further as to what happened?

19  A   Yes; they did.
20  Q   And what, if anything, did you say as to what happened?

21  A   I told them what happened in the line.
22  Q   And what did you tell them?
23  A   I told them that an employee come up and says, “I hope

24   everybody’s going to do the right thing.”  And I told them, I

25   said, “Yes; I’m going to vote ‘Yes.’”
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 1   And the guy says to me, “Are you sure you’ve thought that

 2   through?”
 3   And I said, “Yes; I did.”
 4   And he proceeded to call me a fucking bitch.
 5  Q   During your conversation with Mr. Quinn and Mr. Anthony,

 6   did you modify the statements of this employee in the call?

 7  A   I said, “F’n bitch” at first; and Andy proceeded me to say

 8   what he really said to me, because it was “fucking bitch.”

 9  Q   And did you identify for Mr. Quinn and Mr. Anthony who

10   engaged in this conduct?
11  A   Yes; I did.
12  Q   And who did you identify?
13  A   Brian Thomas.
14  Q   And did Mr. Quinn and Mr. Anthony inquire -- ask you any

15   questions about this -- the circumstances surrounding the

16   incident?
17  A   No.
18  Q   Did you identify anyone being present during the incident?

19  A   Yes; I did.
20  Q   And who did you identify?
21  A   Maria Martinez, Shaun Barlow, and Anne Smith.

22  Q   And did they tell you what, if anything, they would do

23   with this information?
24  A   They said they were going to go to investigating.

25  Q   And after this conversation, did you hear back from Mr.

Page 890

 1   Quinn and Mr. Anthony?
 2  A   No; I did not.
 3  Q   Do you know what, if anything, came of the investigation?

 4  A   No; I don’t.
 5  Q   Do you know whether or not Mr. Thomas was disciplined for

 6   this comment?
 7  A   No; I don’t.
 8  Q   Now Ms. Johnson, have you ever heard the words, “fucktard”

 9   used at work?
10  A   Yes; I have.
11  Q   And have you heard the word, “fucktard” used in the

12   presence of Management at Novelis?
13  A   Yes; I have.
14  Q   When?
15  A   In the Furnace Office.
16  Q   And do you recall what period of time?
17  A   It was after the election and before April 11th.
18  Q   And was any -- who, from Management, was present?

19  A   Jason Bro.
20  Q   Now, based on your observations, do you know whether or

21   not Mr. Bro heard the statement?
22       MR. POWELL: Objection to “heard the statement.”

23       JUDGE ROSAS: Sustained.  No foundation.

24       BY MS. ROBERTS: 
25  Q   What, if any, response did Mr. Bro have to the word,
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 1   “fucktard”?
 2  A   He laughed.
 3  Q   And did you respond as well?
 4  A   Yes; I did.
 5  Q   How did you respond?
 6  A   I laughed.
 7  Q   Did you laugh before or after Mr. Bro?
 8  A   It was right at the same time.
 9  Q   Now Ms. Johnson, how often have you heard the word,

10   “fucktard” used at work?
11  A   All the time.
12  Q   How about “chickbag”?
13  A   All the time.
14  Q   And do you know whether or not anyone’s been disciplined

15   for the use of such words?
16  A   Not that I’m aware of.
17       MS. ROBERTS: I have no further questions at this time.

18       JUDGE ROSAS: Cross.
19       MR. POWELL: Break please?
20       JUDGE ROSAS: Let’s go off the record.
21       (Whereupon, a brief recess was taken.)
22       JUDGE ROSAS: On the record.  All right.  Cross-

23   examination by the Respondent.
24       CROSS-EXAMINATION
25       BY MR. LARKIN: 
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 1  Q   Ms. Johnson, you didn’t initially complain to Human

 2   Resources about what happened in the voting line; correct?

 3  A   No; I did not.
 4  Q   Human Resources contacted -- initiated contact with you to

 5   discuss the incident; correct?
 6  A   Yes.
 7  Q   After this incident, you were promoted to Crew Leader;

 8   correct?
 9  A   Yes.
10  Q   Who did you replace as Crew Leader?
11  A   Everett Abare.
12  Q   Are you aware of anybody’s complaint to Human Resources

13   about the use of the term, “sucktard”?
14  A   No.
15       MR. LARKIN: No further questions.
16       JUDGE ROSAS: Intervener?
17       MR. ERON: No questions.
18       JUDGE ROSAS: Any follow-up?
19       MS. ROBERTS: No, Your Honor.
20       JUDGE ROSAS: Okay.  Thank you; you’re excused.  Please do

21   not discuss your testimony with anyone until you are advised

22   that the record in the case is closed.
23       THE WITNESS: All right.
24       JUDGE ROSAS: Thank you very much.  Have a good day.

25       MS. ROBERTS: Can we go off the record?
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 1       JUDGE ROSAS: Yes.
 2       (Whereupon, a brief recess was taken.)
 3       MS. ROBERTS: General Counsel calls Chris Spencer to the

 4   stand.
 5   Whereupon,
 6       CHRISTOPHER SPENCER
 7   was called as a witness by and on behalf of the General

 8   Counsel; and having been duly sworn, was examined and testified

 9   as follows:
10       JUDGE ROSAS: Please state and spell your name and provide

11   us with an address.
12       THE WITNESS: My name is Christopher Spencer,

13   C - H - R - I - S - T - O - P - H - E - R,
14   S - P - E - N - C - E - R.  I live at 11225 State Route 13 in

15   Westdale New York 13483.
16       DIRECT EXAMINATION
17       BY MS. LESLIE: 
18  Q   Do you currently work for Novelis in Oswego, New York?

19  A   I do not.
20  Q   Did you work there?
21  A   I did.
22  Q   What were your dates of employment?
23  A   I was hired November 1st of 2005, and I left employment of

24   Novelis voluntarily on April 7, 2014.
25  Q   While you worked there, what was your position?
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 1  A   I was a Remelt Electrician.  I was a Crew Leader on B

 2   Shift.
 3  Q   And what department is that in?
 4  A   It is in Remelt.
 5  Q   Did there come a time while you were working at Novelis

 6   that you became interested in Union representation?

 7  A   Yes; there was.
 8  Q   When was that?
 9  A   Approximately November.
10  Q   Of what year?
11  A   2013.
12  Q   Why did you become interested in Union representation?

13  A   Because the company was -- had changed coverage in medical

14   benefits, and they also were going to change the pay structure

15   of how overtime was paid, or their pay policy, as of January

16   1st.
17  Q   Can you describe what the changes were going to be to the

18   pay structure?
19  A   The pay structure was going to change because prior to

20   January 1, 2014, any unscheduled work time that you worked was

21   considered overtime.  Sundays were considered overtime and

22   holidays were considered overtime.
23   And their changes were going to make it that any hours

24   worked over 40 were overtime.  Sundays did not apply.

25  Q   So I’m not sure I understand.  So if you have paid leave;
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 1   was that used towards 40 hours?
 2  A   No; vacation was not -- as of January 1, 2014, vacation

 3   would not calculate toward hours worked, according to the new

 4   pay policy effective January 1st.
 5  Q   How did you become aware that these changes were going to

 6   occur?
 7  A   There was an e-mail that came from Corporate that came in

 8   to -- kinda fluttered down as an across to everybody.  That was

 9   the first time that we became aware of this.  After the e-mails

10   surfaced, there was going to be a wage and benefits meeting.

11   At the wage and benefits meeting, we were told there.  That was

12   the formal -- them formally telling us what the new policy was

13   going to be, come January 1st.
14  Q   Do you recall when you saw the e-mails you referred to?

15  A   It was prior to Thanksgiving.  I would say approximately a

16   week-and-a-half, two weeks before Thanksgiving that I saw the

17   e-mail.
18  Q   So what month would that be, then?
19  A   November, 2013.
20  Q   And you also mentioned a wage -- a wage meeting?

21  A   Yes; there was a wage and benefits meeting to be held in

22   December of 2013.  They would explain the wages as of

23   January 1, 2014.
24  Q   Did you attend such a meeting?
25  A   Yes; I did.
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 1  Q   Where did that meeting occur?
 2  A   I believe ours -- the meeting I was in was in the West

 3   Wing Conference Room.
 4  Q   Who conducted that meeting?
 5  A   The meeting was conducted by Pete Sheftic, Chris Smith;

 6   and I believe Cheryl Lacincy attended the meeting, along with

 7   some other Managers and Leaders throughout the organization.

 8  Q   Do you recall who those others were?
 9  A   They would have been just random Supervisors, some Area

10   Leaders.  I don’t -- I remember seeing -- I did see Larry

11   Ogorchock there.  He stands out in my mind.
12  Q   And do you know what his title is?
13  A   His title was Remelt Department Manager.
14  Q   And were there employees in attendance at this meeting?

15  A   Yes; the meeting I attended to had approximately 60

16   employees.
17  Q   And how long did that meeting last?
18  A   Approximately 45 minutes.
19  Q   And what, if anything, was said at the meeting about

20   Sunday overtime?
21  A   Sunday -- we were told that as of January 1, 2014, only

22   hours worked would apply toward overtime; and overtime would

23   only be paid over 40 hours worked.  Sundays did not apply to

24   automatic overtime.  It was not a premium day.  You had to work

25   over 40 hours to get premium pay.
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 1  Q   And who told you that?
 2  A   That was told to us by Pete Sheftic.
 3  Q   And what, if anything, did you say in response to that?

 4  A   After the meeting, I asked Pete Sheftic the question -- I

 5   asked him, “How do they expect to keep tradesmen without paying

 6   them time-and-a-half for Sundays?”  And I asked him how could

 7   he take his card to an automotive repair shop and not expect to

 8   pay a premium for a Sunday.  And Pete had no answer.

 9   He said, “We’ll have to look into that whenever it
10   happens.  Thank you for your question.”
11  Q   Now earlier, you testified that you became interested in

12   Union representation; is that correct?
13  A   Yes; it is.
14  Q   What, if any, actions did you take obtain Union

15   representation
16  A   I met with Everett Abare and Jim Ridgeway and so what’s a

17   good Union Rep using cards to fellow employees?

18  Q   How many cards did you solicit?
19  A   I believe I solicited 69 or 70 cards.
20  Q   I’m now showing you what has been marked as GC Exhibit 44.

21   Do you recognize this document?
22  A   Yes; I do.
23  Q   What is it?
24  A   These are the cards that I solicited to the employees.

25       (General Counsel's GC-44 identified)
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 1  Q   Were you -- please take time --
 2       MR. POWELL: Could we please finish looking at it before

 3   she asks anymore questions?
 4       JUDGE ROSAS: You know, what -- you’re going to be

 5   offering this; right?
 6       MS. LESLIE: Yes.
 7       JUDGE ROSAS: All right.  Why don’t we do that all in the

 8   same context so you can be looking at it and deciding whether

 9   you’re going object or not.
10   General Counsel’s Exhibit 44 is being offered.
11       MR. POWELL: It’s being offered now?
12       JUDGE ROSAS: Yes; right?
13       MS. LESLIE: Well, I had a couple preliminary questions

14   first, Your Honor.
15       JUDGE ROSAS: Okay.  You know what, go ahead while they’re

16   looking at it.
17       BY MS. LESLIE: 
18  Q   If you could turn to Page 3 of the document and the last

19   card at the bottom.  Were you present when this card was

20   signed?
21  A   Yes; I was.
22  Q   Did you watch him sign this card?
23  A   Yes; I did.
24  Q   Did you do -- did you write anything on this card?

25  A   I witnessed it.
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 1  Q   So what did you write on this card?
 2  A   I wrote my name on this card.
 3  Q   And was it signed on the date written on the card?

 4  A   No; it wasn’t.  It was signed on 1/6/2014.  Matt must have

 5   signed it the 13th, 2013.
 6       MR. POWELL: Your Honor, I’m going to object to Counsel

 7   for General Counsel asking a bunch of questions about the

 8   exhibit before it’s offered into evidence and before we’ve had

 9   an opportunity to object.
10       JUDGE ROSAS: We will avoid -- in the event the document

11   does not go into evidence, I do not want any details from it in

12   the record; so notwithstanding that question, do you have any

13   other foundation questions for admissibility, before you offer

14   it?
15       BY MS. LESLIE: 
16  Q   Mr. Spencer, did you sign every card in GC Exhibit 44?

17  A   I didn’t initial my own.  I did sign my own, though.  Yes;

18   I did.  And on the back of some of these cards, we initialed

19   them; and that was anyone who was present or had touched or

20   handled that card after it was signed.  We initialed it so we

21   had a trail of who was there, when people were talked to or how

22   the cards got back to either Jim or Jack.
23  Q   Were you present when each card was signed?

24  A   Yes.
25  Q   Did you witness each person signing their card?
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 1  A   Yes; I did.
 2       MS. LESLIE: Your Honor, I offer General Counsel’s Exhibit

 3   44 into evidence.
 4       MR. POWELL: No objection, Your Honor.
 5       JUDGE ROSAS: General Counsel’s 44 is received.

 6       (General Counsel's GC-44 received.)
 7       BY MS. LESLIE: 
 8  Q   If you could also turn to Page 22 of the exhibit.  And if

 9   I could draw your attention to Thomas Spedding’s card.

10  A   Yes.
11  Q   What date was that signed?
12  A   1/2/14, and it looks like I initialed it because Tom was

13   signing 13th, so it witnessed it to keep track of the 14th; and

14   then I initialed as a witness.
15  Q   Except for Mr. Spedding’s card and Matt Bucher’s card,

16   were these signed on the date written on them?
17  A   Yes; they were.
18  Q   Turning your attention to February 18, 2014, did you

19   attend a meeting at work?
20  A   Yes; I did.
21  Q   How long was that meeting?
22  A   That meeting was approximately an hour.
23  Q   Where did that meeting occur?
24  A   It was an all-hands meeting; and the one I went to

25   occurred at the Main Cafeteria.  They had the whole Cafeteria
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 1   open, and it was for B Shift, along with other shifts --

 2   another shift that was off that week.  They were also called at

 3   home to attend.
 4  Q   Were there any Supervisors at that meeting?
 5  A   Yes; there were.
 6  Q   How many Supervisors were at that meeting?

 7  A   Again I’d have to estimate; between 20 and 30.  The room

 8   is a fairly large room, and the walls of the room were lined

 9   with Supervision.
10  Q   Were there any employees there?
11  A   Yes; there were.
12  Q   How many?
13  A   I would estimate between 120 to 155 people.
14  Q   Who spoke at that meeting?
15  A   Phil Martens, Chris Smith, and Marco Palmieri.

16  Q   Did any of the speakers hold anything up at the meeting?

17  A   Yes; they did.
18  Q   Did you record this meeting?
19  A   Yes; I did.
20  Q   The entire meeting?
21  A   Yes; I did.
22  Q   Did you record more than just the meeting?
23  A   Yes; I did.  I recorded about ten minutes prior to the

24   meeting and about five minutes after the meeting, just as I was

25   walking into the Cafeteria and as I was leaving to go back to
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 1   my area.
 2  Q   How did you record the meeting?
 3  A   I recorded it on my I-Phone with a voice memo.

 4  Q   When you said, “voice memo,” is that a part of the I-

 5   Phone?
 6  A   Yes.
 7  Q   Do you still have the phone you used?
 8  A   Yes; I do.
 9  Q   Do you have it with you?
10  A   I do.
11  Q   Do you still have the recording on it?
12  A   I do.
13  Q   At some point, did you transfer that recording?

14  A   Yes; I transferred it to MP-3 format and then downloaded

15   it and gave it to the Union.
16  Q   How did you give it to the Union?
17  A   By e-mail.
18  Q   Did you alter the recording?
19  A   No; I did not, other than to convert it to an MP-3 format

20   from the I-Tunes format.
21  Q   And did that maintain the integrity of the recording?

22  A   Yes; it did.
23       MR. POWELL: Objection.
24       JUDGE ROSAS: Sustained.
25       BY MS. LESLIE: 
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 1  Q   Did that change the recording at all?
 2  A   No.
 3       MR. MANZOLILLO: Objection.
 4       JUDGE ROSAS: I’ll allow it.
 5       BY MS. LESLIE: 
 6  Q   Have you listened to the recording?
 7  A   Yes; I have.
 8  Q   Did they accurately record what was being said at the

 9   meeting?
10  A   Yes; it did.
11  Q   Did you verify that the recording transferred accurately?

12  A   Yes; I did.
13  Q   What did you do after the meeting?
14  A   I walked back to my shop.  I found my Boss -- his name was

15   (indiscernible).  He was my Leader.  My Direct Supervisor was

16   Brett Smith.  Tom asked how the meeting was, and I was upset.

17   I said that -- I accused Phil Martens of not telling the truth.

18   I told him that whatever letter they had from the Union -- from

19   the Labor Relations Board accusing the Union of filing charges

20   on them giving back time-and-a-half Sundays and making a bridge

21   to overtime was false.
22   I told him that the Union did not file those charges; and

23   whatever he was holding up was testimony that was not correct,

24   and I asked to see it.
25  Q   What happened next?
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 1  A   He said he would do the best he could; and about two hours

 2   later, Andy Quinn brought me a copy of the paper that was held

 3   up at the meeting.
 4  Q   How do you know it was what was held up at the meeting?

 5  A   At the meeting, I was sitting approximately as far as I am

 6   from Andy, and it was held up like this.  And it appeared -- as

 7   far as I could see it, that’s what it was.
 8  Q   If I could direct your attention to Respondent’s 66 --

 9  A   Do I have that?  Got it.
10  Q   What is that?
11  A   This is the letter Andy handed to me.
12  Q   What, if anything, happened after he handed that to you?

13  A   I read the letter, and I asked Andy why these areas of the

14   letter were blacked out and why this area of the letter looked

15   like it had been superimposed over the blacked-out letters.  So

16   these were not charges; this was testimony of witnesses.

17   I then took Andy in the back room and showed him on the

18   NLRB website and referenced these case numbers:  121293 and how

19   that they were directly -- it stated they were course of

20   actions for what the case -- what the charges were.

21   I also said that -- or told him that Patricia Petock was a

22   Field Examiner, and she wasn’t making the charge.

23  Q   If I direct your attention to GC Exhibit 41.
24  A   Yes; this is a copy of -- this is how it looks on the

25   screen of NLRB website that shows what charges -- it doesn’t
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 1   give much information, other than the allegations.  It doesn’t

 2   show any testimony or --
 3  Q   Is that what you looked at with Mr. Quinn?
 4  A   Yes.
 5       MR. POWELL: I’m sorry; what exhibit are we looking at?

 6       JUDGE ROSAS: GC-41.
 7       THE WITNESS: And I asked Andy --
 8       MS. LESLIE: Your Honor --
 9       THE WITNESS: -- if I could see the original.

10       JUDGE ROSAS: Hold on.
11       MS. LESLIE: I offer GC Exhibit 41 into evidence.

12       MR. POWELL: Voir Dire?
13       JUDGE ROSAS: Go ahead.
14       VOIR DIRE EXAMINATION
15       BY MR. POWELL: 
16  Q   Mr. Spencer, you don’t know where this document was

17   printed up?
18  A   This document -- I can’t tell you where it was printed up;

19   although right here, it says HTPP NLRB Backed Up Case 03-CA

20   121293.  I can’t tell you what computer this was printed off

21   of, but I can tell you that when you sign on to the NLRB

22   website, and you go to cases and research Novelis, you will

23   come up with a list of these charges -- the case numbers; and

24   you can click on any case number there, and it will show you

25   the allegations; and you can do a screen print and you can
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 1   print this document.
 2  Q   You don’t know if this the same screen -- a print of the

 3   same screen you showed Andy Quinn that day; correct?

 4  A   Well, that would go by what the case number is.  If the

 5   case number is --
 6       MR. POWELL: That -- move to strike; nonresponsive.

 7       JUDGE ROSAS: Sustained.
 8       BY MR. POWELL: 
 9  Q   Do you know whether or not this is the same screen print

10   -- or a print of the same screen you showed Andy Quinn the day

11   in your testimony?
12  A   I do not know that this is the exact same screen print.  I

13   do not know.  However, I do know that this is what the screen

14   said according to the case number.
15       MR. POWELL: Your Honor, from the voir dire, we object to

16   admission of General Counsel’s Exhibit 41.  Witness can’t say

17   it was the same screen that he identified earlier in his

18   testimony.
19       MS. LESLIE: Your Honor, I believe he’s testified --

20       JUDGE ROSAS: This is the way you want to get this

21   document through?
22       MS. LESLIE: Your Honor, if I could --
23       JUDGE ROSAS: It’s a question to you before I decide

24   whether to or not.
25       MS. LESLIE: Yes.

Min-U-Script® Burke Court Reporting, LLC
(973) 692-0660

(29) Page 903 - Page 906

A-0206

Case 16-3076, Document 168, 05/04/2017, 2027443, Page208 of 240



 -  Vol. 5
July 22, 2014

Page 911

 1   But it also says, “Location:  Oswego, New York.  Region

 2   Assigned:  Buffalo,” and it was the case number that I was

 3   referring to.
 4  Q   Where did you get that case number?
 5  A   I received the case numbers from the Union as they were

 6   filed.
 7       MR. POWELL: I don’t have any further voir dire.

 8       JUDGE ROSAS: Do you still object?
 9       MR. POWELL: I do.
10       JUDGE ROSAS: Okay.  I’m going to overrule the objection.

11   I’m going to receive the document based on the witness’

12   testimony that it is a fair and accurate representation of what

13   was depicted on the screen that day.  However, Counsel, you

14   have additional leeway to pursue it further on Cross-

15   examination and to attack it with respect to any
16   trustworthiness and/or any weight that I should or should not

17   give this document.
18       MR. POWELL: All right.
19       JUDGE ROSAS: Okay?  General Counsel’s 41 is received into

20   evidence.
21       (General Counsel's Exhibit GC-41 received)
22       DIRECT EXAMINATION (cont.)
23       BY MS. LESLIE: 
24  Q   What happened next?
25  A   I asked Andy:  “Why -- why they had altered a legal
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 1   document?
 2   and how they were -- how could they do that.  And he told me it

 3   was to protect the names of the people on the document.

 4   And I said, “Would that not be illegal just to black those

 5   out?”  And I asked him to see the original document.  He said,

 6   he would have to look into that.
 7  Q   And did you address this topic with him again?

 8  A   The next day, approximately nine o’clock, I was working in

 9   PC-6’s Control Room, and Andy had found me.  He had a folder

10   full of the original documents where the names of the

11   individuals had been -- looked like they had been blacked out

12   with a Sharpie, and had given me a copy of the original

13   document in its form.
14  Q   If I could turn your attention to GC Exhibit 40.  Do you

15   recognize that document?
16  A   This is the document that Andy gave me.
17       (General Counsel's Exhibit GC-40 identified)
18       MS. LESLIE: General Counsel moves to admit GC Exhibit 40

19   into evidence.
20       MR. POWELL: No objection.
21       JUDGE ROSAS: General Counsel’s 40 is received.

22       (General Counsel's Exhibit GC-40 received)
23       MS. LESLIE: Your Honor, I would also like to move to

24   admit GC Exhibit 42.
25       JUDGE ROSAS: That is a CD.  What is it?
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 1       MS. LESLIE: It is the recording of the meeting that Mr.

 2   Spencer testified about.
 3       MR. POWELL: May we go off the record for a moment, Your

 4   Honor?
 5       JUDGE ROSAS: Sure.
 6       MR. POWELL: And it’s probably best just to excuse the

 7   witness.
 8       JUDGE ROSAS: Okay.
 9       MR. POWELL: If you don’t mind.
10       JUDGE ROSAS: You know where to go; right?

11       THE WITNESS: Yes.
12       JUDGE ROSAS: Just close the door behind you, please.

13       (Whereupon, the witness left the courtroom)
14       (Whereupon, a brief recess was taken.)
15       JUDGE ROSAS: Go ahead.
16       MR. POWELL: Your Honor, during an off-the-record

17   discussion, I think the parties have agreed to admission of

18   General Counsel’s Exhibit 42, the recording.
19       (General Counsel's Exhibit GC-42 identified)
20   That agreement for admission of Exhibit 42 is subject to the

21   same stipulation that the parties agreed to with regard to the

22   admission of General Counsel’s Exhibit 19, which is already

23   reflected in the record.
24   And then I also understand that Counsel for General

25   Counsel will be putting into the record, at a later time, the
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 1   page and line numbers where the various speakers are reflected

 2   in the transcript of GC Exhibit 42, which is General Counsel’s

 3   Exhibit 43; and assuming that we’re in agreement on that, we’ll

 4   have no objection to that stipulation as well.
 5       (General Counsel's Exhibit GC-43 identified)
 6       JUDGE ROSAS: Okay.  So -- you’re not offering 43 at this

 7   time?
 8       MS. LESLIE: Well, I was going to offer 43 just with the

 9   clarification that I would, consulting with Respondent’s

10   Counsel, just clarify the page number in which each speaker is

11   speaking.
12       MR. POWELL: And I have no objection to 43 coming in --

13       JUDGE ROSAS: Subject to the same?
14       MR. POWELL: With Counsel for the General Counsel being

15   able to supplement that with the page number references as to

16   the speakers, which we can likely do.
17       JUDGE ROSAS: Do you need to question the witness about

18   that?
19       MS. LESLIE: No; not about 43.
20       JUDGE ROSAS: All right.  So 42 and 43 are received

21   conditionally.
22       (General Counsel's Exhibits GC-42 and received)

23       MR. POWELL: Correct.
24       JUDGE ROSAS: Okay.
25       MS. LESLIE: Well, I think --
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 1       MR. POWELL: Forty-two is in subject to the same

 2   stipulation that we gave with respect to the Abare recording?

 3       JUDGE ROSAS: Correct.
 4       MR. POWELL: Forty-three is in -- correct me -- as well,

 5   with supplemental information to be provided regarding the page

 6   and line references for the speakers.
 7       JUDGE ROSAS: Okay.
 8       MS. LESLIE: And Respondent has already listened to GC-42.

 9       MR. POWELL: Correct.
10       JUDGE ROSAS: Okay.
11   (Whereupon, the witness returned to the courtroom)

12       MS. LESLIE: I have no further questions.
13       JUDGE ROSAS: Hold on a second.  Did we have that on the

14   record -- receipt of conditional 42 and 43?  We did?  Okay.

15   Great.
16   Okay.  No further questions.
17       MS. LESLIE: Not at this time.  Just to clarify, other

18   than clarifying when, in the transcript, when the speakers are

19   speaking, my understanding is that 43 and 42 are being entered

20   into evidence; and, of course 42 being subject to the same

21   stipulations of which 19 was.
22       JUDGE ROSAS: Okay.
23       MS. LESLIE: And I have, at this point, no further

24   questions for this witness, Your Honor.
25       JUDGE ROSAS: Charging Party?
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 1       MR. MANZOLILLO: Yes.  Could I take a look at Exhibit 44?

 2   We’re sharing the exhibit.
 3       JUDGE ROSAS: What about 44?
 4       MR. MANZOLILLO: I just want to glance at it for a moment.

 5   We’re sharing exhibits.  I didn’t have a copy of Exhibit 44.

 6       CROSS-EXAMINATION
 7       BY MR. MANZOLILLO: 
 8  Q   Just real quick, Mr. Spencer, you testified in Forest City

 9   Farms.
10  A   Yes; I did.
11  Q   And do know of any other employees at Forest City Farms?

12  A   Yes; there were.
13  Q   All right.  Did any of these employees turn their cards

14   over to you?
15  A   Yes; they did.
16  Q   And what did you do with them at that time?
17  A   I initialed the back.  I also turned them over to either

18   Jack Vanderbaan or Jim Ridgeway.
19  Q   Why did you do that?
20  A   Because those were my points of contact with the Union.  I

21   also turned them over to the Lead Organizer.  His name was Bill

22   Fears.
23       MR. MANZOLILLO: Okay.  That’s all I have.

24       JUDGE ROSAS: All right.  Respondent?
25       MR. POWELL: Request a recess.

Page 917

 1       JUDGE ROSAS: Off the record.
 2       (Whereupon, a brief recess was taken.)
 3       JUDGE ROSAS: Ready?  All right.  Cross-examination.

 4       CROSS-EXAMINATION
 5       BY MR. POWELL: 
 6  Q   Mr. Spencer, were you the Crew Leader at the Novelis

 7   Oswego Plant in May of 2013?
 8  A   Yes; I was.
 9  Q   Do you recall an announcement coming out by e-mail in May

10   of 2013 about --
11       MS. LESLIE: Objection.
12       MR. POWELL: -- policy changes?
13       JUDGE ROSAS: Hold on.
14       MS. LESLIE: Objection; goes beyond the scope of the

15   Direct.
16       MR. POWELL: On Direct, Counsel for General Counsel asked

17   about an e-mail that was sent out in November of 2013 and a

18   wage and benefits meeting that occurred in December of 2013.

19       JUDGE ROSAS: It’s your assertion that that’s a prelude to

20   that or some connection to it?
21       MR. POWELL: Yes; these questions relate to that.

22       JUDGE ROSAS: I’ll take your representation on that basis.

23   Overruled.
24       BY MR. POWELL: 
25  Q   Do you recall receiving an e-mail in May of 2013 regarding
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 1   certain policy changes that were to be effective in January --

 2   that were going to be effective immediately?
 3  A   They were to become effective immediately.
 4  Q   In May of 2013; correct?
 5  A   That’s correct.
 6  Q   Do you recall attending a Crew Leader meeting in May of

 7   2013 where those changes to pay practices were announced or

 8   discussed?
 9  A   I do not.
10  Q   You don’t remember --
11  A   However --
12       JUDGE ROSAS: Hold on a second.  At this point, I’m going

13   to start giving a standard instruction that I like to give in

14   these lengthy cases when we start getting into contentious

15   examination.
16   Counsel for the Respondent, an adverse Counsel, is asking

17   you in examination of what he wants to ask.  If he asks you a

18   questions where he seeks to elicit a yes or no answer, you need

19   to give it to him that way.
20   If you don’t like the way the question is posed, Counsel

21   for the other side may rephrase it -- may ask it a different

22   way -- but we can get through things quicker if you just

23   respond literally.  And then if he sets you up to ask to

24   provide a narrative, then you should do so.
25       THE WITNESS: Okay.

Page 915 - Page 918 (32) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0208

Case 16-3076, Document 168, 05/04/2017, 2027443, Page210 of 240



 -  Vol. 5
July 22, 2014

Page 919

 1       JUDGE ROSAS: Thank you.  Otherwise, what I ask Counsel to

 2   do is to move to strike non-responsive answers.
 3       BY MR. POWELL: 
 4  Q   Do you recall attending a Crew Leader meeting in May of

 5   2013 where certain changes to pay policies were announced or

 6   discussed?
 7  A   I did not attend.
 8  Q   Do you recall hearing about --
 9       MS. LESLIE: Objection; calls for a hearsay answer.

10       JUDGE ROSAS: I’ll sustain that.
11       BY MR. POWELL: 
12  Q   Did you have any conversations with members of Management

13   about whether the policy changes which were announced in May of

14   2013 were going to become effective at the Oswego Plant?

15  A   I had conversation with Larry Ogorchock personally.

16  Q   Do you recall what policy changes were initially announced

17   in the e-mail that we talked about a moment ago?

18  A   In the May e-mail, the policy changes were announced were

19   the exact policy changes that were announced at the end of

20   November.
21  Q   So you’re saying pay structure policy changes that you

22   testified to earlier, under questioning by Counsel for General

23   Counsel, were also announced in May of 2013; correct?

24  A   Yes.
25  Q   Now with respect to your conversation with Larry
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 1   Ogorchock, what was discussed in that -- what was said in that

 2   conversation?
 3  A   Larry told us -- told me personally and told me to carry

 4   it back to my crew that these changes do not affect Oswego.  We

 5   fall under a different umbrella.
 6  Q   Okay.  You don’t recall the timing of that conversation

 7   with Mr. Ogorchock; is that right?
 8  A   It was in the afternoon, on a Friday afternoon, I remember

 9   it fairly well.  It was outside -- in fact, it was in the back

10   side of Remelt Maintenance Shop outside, as he was walking to

11   his car.  I ran out and flagged him down because I was

12   frustrated.
13  Q   You don’t recall the date?
14  A   I do not recall the date; no.  Soon after I heard, there

15   was a Crew Leaders meeting, but I was on vacation.

16  Q   So let me make sure I understand the timing.  The Crew

17   Leader meeting, that you heard about subsequently, occurred

18   while you were on vacation; is that correct?
19  A   Yes.
20  Q   And then after you got back from vacation, you asked Mr.

21   Ogorchock about these issues?
22  A   That’s incorrect.  I asked Mr. Ogorchock on a Friday

23   afternoon after I received the e-mail that morning, because

24   everyone on my crew was frustrated.
25  Q   Okay.  Now after the meeting in May, were there any other
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 1   discussions about policy changes?  Was there an announcement

 2   coming out to say that the policy changes which had been

 3   addressed in the May communication were not going to be

 4   implemented in Oswego for the remainder of 2013?

 5  A   I do not recall.  What I recall is --
 6  Q   You just answered my question.  You don’t recall?

 7  A   No; I do not.
 8  Q   Now you testified about a wage and benefit meeting that

 9   you attended in December of 2013.  Do you recall that

10   testimony?
11  A   Yes.
12  Q   How long did you work at the Oswego Plant by December,

13   2013?
14  A   I was -- had just finished my eighth year.
15  Q   Is it consistent with the Company’s past practice, based

16   upon your experience during those eight years, for the Company

17   to hold a wage and benefit update meeting in December of each

18   year?
19  A   No.
20  Q   Had that happened in prior years?
21  A   It happened typically in October or November; never --

22   only in one year was it as late as December.
23  Q   Okay.  Let me rephrase the question.
24   What about with respect to wages as opposed to benefits?

25   Did that occur in December of each year?
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 1  A   Yes; December or late-November; yes.
 2  Q   So benefits -- there might have been an earlier set of

 3   meetings so that people could do an open enrollment, but the

 4   wage meeting -- the wage-update meeting to describe --

 5       MS. LESLIE: Objection.
 6   -- what the wages and pay practices would be -- would occur

 7   later in the year; is that correct?
 8       MS. LESLIE: Objection.  He hasn’t testified as to what

 9   would occur in his November-October meetings.
10       JUDGE ROSAS: I’ll allow it; you can answer if you know.

11       THE WITNESS: Restate the question, please.

12       BY MR. POWELL: 
13  Q   Did benefit meetings occur earlier in the year prior to

14   the November open enrollment period?
15  A   When I was hired in 2005, I remember the wage and benefit

16   meetings being roughly the same -- the same time.

17  Q   And then that changed; correct?
18  A   That changed within five years of me being hired; yes.

19  Q   And then --
20  A   And then so later, the longer I’d been, the later it got.

21   The more -- the closer to January 1st, they waited.

22  Q   So let me just ask you the question this way, then.

23   In terms of the timing of the annual wage update meeting,

24   to the last two or three years prior to December, 2013; had it

25   occurred in December, according to your recollection?
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 1  A   Yes.
 2  Q   Now then with respect to the meeting that you attended in

 3   December of 2013, what was discussed during that meeting?

 4  A   The new pay scale, the bonus.  There was a -- I’m not

 5   quite sure exactly the bonus at this time, but they discussed

 6   the new pay scale and the new pay practices going forward.

 7  Q   Do you recall the size of the wage -- general wage

 8   increase -- that was discussed in this meeting in December,

 9   2013?
10  A   I want to say maybe three percent.
11  Q   Does five percent refresh your recollection?
12       MS. LESLIE: Objection.
13       JUDGE ROSAS: Overruled.
14       THE WITNESS: I’m really not positive, because I was more

15   counting the pennies of how much I was going to lose toward

16   overtime and working nights, weekends, and holidays.

17       BY MR. POWELL: 
18  Q   So you don’t recall the amount of the wage increase?

19  A   Three -- three percent stands out in my mind.
20  Q   Do you recall the amount of the lump-sum bonus that was

21   announced during the course of that meeting?
22  A   Maybe $1500.
23  Q   Do you recall whether employees asked any questions during

24   the course of the meeting you attended?
25       MS. LESLIE: Objection.  Calls for a hearsay answer.
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 1       JUDGE ROSAS: I’ll allow him to answer that.  I’ll allow

 2   him to answer that.  Did they ask questions?
 3       THE WITNESS: Yes; there were many questions asked at the

 4   end of the meeting.
 5       BY MR. POWELL: 
 6  Q   Did employees express concerns about the changes?

 7  A   Yes; they did.
 8  Q   Were employees upset about the changes?
 9       MR. POWELL: Objection.
10  A   Yes.
11       MR. MANZOLILLO: Objection.
12       JUDGE ROSAS: Hold on a second.  What do we have about

13   this meeting thus far by way of corroboration?  Do we have

14   tapes?  Not of this one; right?
15       MS. LESLIE: No; not of this.  We’ve had testimony about

16   the wage and benefit meetings.  My understanding is that there

17   is a number of meetings on this topic.
18       JUDGE ROSAS: You’ve had witnesses testify about this

19   meeting?
20       MS. LESLIE: There are several wage and benefit meetings.

21       MR. POWELL: We’ve had witness that have testified about

22   this meeting.
23       JUDGE ROSAS: Okay.
24       MR. POWELL: And the other meetings that occurred at the

25   same time.  There were a series of meetings of all employees
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 1   regarding this wage update in December, 2013.
 2       JUDGE ROSAS: I’m comfortable with this kind of hearsay

 3   being extracted by the Respondent, of a general nature, as to

 4   what the employees were generally expressing concern about.  If

 5   we get any further, I will deal with it.
 6       BY MR. POWELL: 
 7  Q   Did employees express, during the course of the meeting,

 8   that they were upset about these potential changes?

 9  A   The employees were upset that the Company kept cutting

10   benefits and pay.
11  Q   Did they express it during the course of the meeting?

12  A   Yes; they did.  They expressed to Pete Sheftic.  In fact,

13   one employee, Carrie Inge, asked Pete Sheftic --
14       JUDGE ROSAS: Hold on, I don’t want you to get into any

15   specific testimony at this time, okay -- identifying whomever,

16   okay -- unless it’s someone -- unless you can establish other

17   -- you establish that it was someone who has testified or will

18   testify.
19       BY MR. POWELL: 
20  Q   You said Chris Smith was in attendance at this meeting?

21  A   I believe Chris Smith was there, as well; yes.
22   Chris Smith did the business update portion of the

23   meeting.  Pete Sheftic did the wage portion of the meeting, and

24   I believe Cheryl Simple was there running the overhead.

25  Q   Do you recall if Mr. Smith said anything during the course
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 1   of the meeting -- at the end of the meeting -- after his

 2   presentation?
 3  A   No.
 4  Q   Do you recall if Mr. Sheftic said anything at the end of

 5   the meeting after his presentation?
 6  A   They asked -- they said if you have questions, you can

 7   talk to Senior Management, and they will get the questions back

 8   to us.
 9  Q   Okay.  Did they say anything else?
10  A   No.
11  Q   You testified also about a meeting -- the meeting that you

12   recorded on -- I think it was February 18th; is that correct?

13  A   Yes.
14  Q   Were the employees in that meeting sitting down?

15  A   Yes.
16  Q   So Managers were standing up, and employees were sitting

17   down?
18  A   Managers were on the side of the walls, standing up.

19   Employees were sitting down.
20  Q   Were the chairs filled?
21  A   Yes.
22  Q   So there weren’t any vacant chairs for Managers to sit in?

23  A   There were -- I think there were two chairs next to me.

24  Q   Were there any other vacant chairs that you saw?

25  A   Here and there; yes.
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 1  Q   The room was pretty full?
 2  A   Very full.
 3  Q   Certainly would not have been room for all the Managers

 4   that you described earlier to have sat down?
 5  A   Not for all of them; no.  I didn’t see any Managers

 6   sitting down.  They were all standing up.
 7  Q   You testified that you were concerned about the change

 8   that had been announced with respect to Sunday premium pay.

 9  A   Yes.
10  Q   Do you recall that testimony?
11  A   Yes.
12  Q   Were you concerned about the plant getting the coverage

13   needed for Sunday work?
14  A   I was -- yes; and I was also concerned about being

15   compensated for working Sundays.
16  Q   During the course of the meeting that you attended in

17   December, the wage-update meeting that you talked about, did

18   employees raise concerns about Sunday premium pay?

19  A   Yes; they did.
20  Q   Did they raise concerns about vacation and holidays not

21   counting towards overtime?
22  A   I don’t recall that at the wage and benefit meeting; no.

23  Q   Mr. Spencer, if I could direct your attention to General

24   Counsel’s Exhibit 40.  Do you have that document in front of

25   you?
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 1  A   Yes; I do.
 2  Q   You testified earlier that Mr. Quinn provided you with a

 3   copy of General Counsel’s Exhibit 40; correct?
 4  A   That’s correct.
 5  Q   Have you seen this document in any form -- complete form

 6   or other form -- prior to the time that Mr. Quinn gave you this

 7   document?
 8  A   This -- when Mr. Quinn gave me this document, this is the

 9   first time I had seen this document in its true form with all

10   of the names blocked out.  I had seen this document prior as

11   the document that was given to me the day before.

12  Q   Let me refer you to General Counsel’s Exhibit 41, the

13   screen shot that you testified about earlier?
14  A   Yes.
15  Q   Screen print.  Is the charge number that you referred to

16   earlier on Exhibit 41 the same as the charge number shown on

17   General Counsel’s Exhibit 40?
18  A   The charge is 03-CA-121293, and the exhibit is

19   03-CA-121293.  I believe those numbers match; yes.

20  Q   So it’s the same charge number in both instances; correct?

21  A   That is correct.  The allegations or course of actions and

22   surveillance and course of rules.
23       MR. POWELL: Strike the last portion as non-responsive.

24       JUDGE ROSAS: Motion is granted.
25       BY MR. POWELL: 
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 1  Q   Did you ever speak to Pat Petock?
 2  A   Yes; I did.
 3       MS. LESLIE: Object.
 4  Q   Did you --
 5       JUDGE ROSAS: I’m sorry; hold on.  Pat who?

 6       MR. POWELL: I don’t know if I’m pronouncing her name

 7   correctly, Petock.
 8       JUDGE ROSAS: And the question, again, was?

 9       MR. POWELL: Did you ever speak to her?
10       JUDGE ROSAS: And you objected?
11       MS. LESLIE: Relevance and beyond the scope of the Direct,

12   Your Honor.
13       JUDGE ROSAS: Okay.  And you’re just referring to the

14   letter now?
15       MR. POWELL: They introduced a letter from Ms. Petock into

16   the record.  I think I’m entitled to ask the witness about

17   those issues.
18       JUDGE ROSAS: Overruled.
19       BY MR. POWELL: 
20  Q   Have you spoken to Ms. Petock?
21  A   Yes; I did.
22  Q   Did you ask her any questions about the contents of

23   General Counsel’s Exhibit 40?
24  A   Ms. Petock --
25       JUDGE ROSAS: Yes or no; yes or no?
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 1       THE WITNESS: No; I did not.
 2       BY MR. POWELL: 
 3  Q   Did Ms. Petock volunteer any information about the content

 4   --
 5       MS. LESLIE: Objection.
 6       JUDGE ROSAS: Sustained.
 7   I’m sorry; repeat your whole question.  I apologize.

 8       BY MR. POWELL: 
 9  Q   Did Ms. Petock tell you anything about the statements made

10   in General Counsel’s Exhibit 40?
11       JUDGE ROSAS: Sustained; sustained.
12       BY MR. POWELL: 
13  Q   What, if anything, did Ms. Petock tell you about General

14   Counsel’s Exhibit 40 and the content of General Counsel’s

15   Exhibit 40?
16       MS. LESLIE: Object.
17       JUDGE ROSAS: Did you get the entire question out?

18       MR. POWELL: Yes.
19       JUDGE ROSAS: Sustained.
20       MR. POWELL: Your Honor, what’s the basis for the

21   sustaining the objection?
22       JUDGE ROSAS: You’re seeking to elicit hearsay from a

23   Board Representative.
24       MR. POWELL: I’m seeking to find out if there was any --

25   they placed this directly in issue.  Ms. Petock’s
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 1  Q   Now that issue, whether or not the Union had filed the

 2   charges regarding Sunday premium pay issues, had come up in a

 3   prior meeting; correct?
 4  A   Yes.
 5  Q   During that meeting, did Mr. Ridgeway claim that the Union

 6   had not filed charges on that; correct?
 7       MR. MANZOLILLO: Objection; argumentative; hearsay.

 8       MR. POWELL: It’s not hearsay.
 9       JUDGE ROSAS: Hold on; thank you.  Mr. Ridgeway was

10   examined on that topic.
11       THE WITNESS: Repeat the question, please.

12       BY MR. POWELL: 
13  Q   During that Union meeting, Mr. Ridgeway stated -- let me

14   ask you this.
15   What did Mr. Ridgeway say to employees at that Union

16   meeting about that issue?
17       MS. LESLIE: Objection.  Foundation.  I don’t believe it’s

18   been established what Union meeting we’re talking about.

19       BY MR. POWELL: 
20  Q   Do you recall a Union meeting that occurred about a week

21   and a half prior to the election?
22  A   I don’t believe there was one a week and a half prior to

23   the election; no.
24  Q   Did you give an affidavit in this case?
25  A   There was a Union meeting, but it happened the Sunday
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 1   before the election.  It was not a week and a half.
 2  Q   Okay.  At the Union meeting held the Sunday before the

 3   vote --
 4  A   That’s correct.
 5  Q   -- did that subject come up?
 6  A   Yes; it did.
 7  Q   What did Mr. Ridgeway say during that meeting?

 8  A   Mr. Ridgeway stated that there was a claim that the Union

 9   had filed charges against Novelis for getting -- reinstating

10   time-and-a-half Sunday and the bridge to overtime.

11   Mr. Ridgeway said, “That is completely false.  The Union

12   has filed charges for coercion and for surveillance, and they

13   have not filed any charges about time-and-a-half Sundays being

14   reinstated.”
15   He also said, “Why would a Union that supports better

16   wages and better benefits file charges on a company that’s

17   providing them?”
18  Q   Approximately how many employees were at that meeting?

19  A   Ninety.
20  Q   Did you communicate to other employees that the Union had

21   not filed the charges, and the Company was lying about it?

22  A   Monday evening, I got a call from some employees who were

23   --
24       MS. LESLIE: Objection, Your Honor.
25       JUDGE ROSAS: Finish the answer.
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 1       THE WITNESS: Monday evening, I got a call from employees

 2   that had attended the first meeting, and they were --

 3       JUDGE ROSAS: Hold on, that’s it.  Go ahead.

 4       MR. POWELL: Actually, I move to strike as non-responsive

 5   on that, too.
 6       JUDGE ROSAS: Okay.
 7       BY MR. POWELL: 
 8  Q   Did you communicate to other employees that the Union had

 9   not filed the charges and that Union was lying about it -- and

10   that the Company was lying about it?
11       MS. LESLIE: Objection.  Lack of relevancy; lack of

12   foundation.
13       JUDGE ROSAS: Overruled.  You can answer.

14       THE WITNESS: Yes.
15       BY MR. POWELL: 
16  Q   You were dealing with the In-plant Organizing Committee;

17   correct?
18  A   Yes.
19  Q   To your knowledge, did other members of the In-plant

20   Organizing Committee also communicate --
21       MS. LESLIE: Objection.
22   -- to other employees had filed no such charges and that the

23   Company was lying about that?
24       JUDGE ROSAS: Sustained.
25       BY MR. POWELL: 
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 1  Q   At the Union meeting on Sunday, were there instructions

 2   given to the In-plant Organizing Committee to go out and

 3   communicate to employees about the fact that the Union claimed

 4   it did not file the charges?
 5       MS. LESLIE: Objection.
 6       JUDGE ROSAS: I didn’t hear the entire question.  Take

 7   your time answering so we can --
 8       MR. POWELL: Let me rephrase the question, then.  I’ll

 9   rephrase it.
10       BY MR. POWELL: 
11  Q   During the meeting on -- the Union meeting -- on the

12   Sunday prior to the election, did you receive any instructions

13   to go out and communicate to other employees about the issue of

14   whether or not the Union had filed the charge with regard to

15   Sunday premium pay and other issues?
16  A   No; I did not.  I was always told what the group was told

17   by Jim Ridgeway.
18  Q   Did you say anything to other members of the In-Plant

19   Organizing Committee about the need to communicate that message

20   out to employees?
21  A   I believe I did discuss it; yes.
22  Q   What did you discuss?
23  A   We discussed that there were -- there were several people

24   that we knew that were folks that were very concerned that they

25   would have to pay back payment on Sundays.
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 1  Q   So you made an effort to go out and communicate what Mr.

 2   Ridgeway had told you, that the Union had filed no such charge;

 3   is that correct?
 4  A   Yes.
 5  Q   Now isn’t it true that General Counsel’s Exhibit 40 and

 6   Respondent’s Exhibit 66 --
 7  A   I don’t have 66.
 8  Q   Do you have Exhibit 66 before you?
 9  A   Yes.
10  Q   Mr. Spencer, do you have General Counsel’s Exhibit 40 and

11   Respondent’s Exhibit 66 before you?
12  A   Yes; I do.
13  Q   Isn’t it true that both of those letters were posted on

14   the employee bulletin board in your area prior to the election?

15  A   Not in my area.  I saw them over in the Cold Mill.

16  Q   Okay.  You saw them posted on the employee bulletin board

17   in the Cold Mill before the election?
18  A   I saw them in the metal movement and annealing furnaces;

19   yes.
20  Q   Do you know who posted them in there?
21  A   I do not.
22  Q   Did you see them posted anywhere else?
23  A   No; I did not.
24  Q   You said that you spoke to Mr. Quinn with respect to

25   General Counsel’s Exhibit 40; is that correct?
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 1  A   Forty?
 2  Q   Yes.
 3  A   Yes.  Mr. Quinn came and saw me and brought those.

 4  Q   Did you speak to Mr. Quinn frequently during the course of

 5   the Union campaign?
 6  A   No; I didn’t.
 7  Q   Do you speak to him regularly?
 8  A   No.
 9  Q   Had you spoken to him at all prior to this incidence

10   regarding the Union campaign?
11  A   I spoke with him about Exhibit 66 prior to Exhibit 40.  I

12   believe I had spoken to him --
13       MR. POWELL: Move to strike; there’s no question before

14   him.
15       JUDGE ROSAS: Okay.  Granted.
16       BY MR. POWELL: 
17  Q   When did you speak to him?  You were about to say

18   something.
19  A   After the -- during the actual election, the 21st -- I

20   believe it was the 21st -- I had a conversation with him about

21   an issue with an employee in the voting line.
22  Q   Other than that, did you have any conversations with him?

23  A   No.
24  Q   Who was the employee that you reported in the voting line?

25   Who was that?
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 1  A   Michelle.
 2  Q   Michelle?
 3  A   Michelle had an issue with another employee calling her a

 4   foul name.
 5  Q   What’s Michelle’s last name?
 6  A   I can’t tell you right now.  I just don’t recall.
 7  Q   Were you present during this incident in the voting line?

 8  A   I was not; I was asked to look into it.
 9  Q   By whom?
10       MS. LESLIE: Objection.
11       JUDGE ROSAS: Sustained.
12       BY MR. POWELL: 
13  Q   You were asked to look into it?
14  A   Yes.
15  Q   Who asked you to look into it?
16       MS. LESLIE: Objection.
17       MR. POWELL: Your Honor, what’s the basis for that

18   objection?  He’s testified that a person asked him to look into

19   it.  I’m simply asking him for the identity of that person.

20   That’s not hearsay.
21       JUDGE ROSAS: Let’s step back.  Let’s see if it’s

22   Management.
23       BY MR. POWELL: 
24  Q   Did a Manager ask you to look into that situation?

25  A   No.
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 1       MR. POWELL: It’s not -- it’s not hearsay.
 2       JUDGE ROSAS: How about another party?

 3       THE WITNESS: Yes; it was asked of me by --

 4       MS. LESLIE: Objection; there’s no question pending.

 5       BY MR. POWELL: 
 6  Q   Who asked you to look into that situation?
 7       JUDGE ROSAS: You have one other party; right?

 8       BY MR. POWELL: 
 9  Q   Did the Union ask you to look into that situation?

10  A   Yes.
11  Q   Who at the Union?
12  A   Bill Pierce.
13  Q   What did Mr. Pierce tell you?
14  A   Mr. Pierce said that there was -- there may have been a

15   confrontation in the line, and he did not want anyone from

16   either party, yes-voters or no-voters having -- being badgered

17   in the voting line.
18  Q   And when you spoke to Mr. Quinn about it, --
19       MR. MANZOLILLO: Objection to relevance.

20       JUDGE ROSAS: Repeat your question.
21       MR. POWELL: I said, when you spoke to Mr. Quinn about it,

22   what did Mr. Quinn say in response?
23       JUDGE ROSAS: Hold on.  Well, it’s outside the scope of

24   Direct.  Sustained.
25       BY MR. POWELL: 
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 1   Mr. Bell; is that correct?
 2  A   Yes.
 3  Q   Is that your signature on the witness line?
 4  A   Yes; it is.
 5  Q   Where did you obtain this card from Mr. Bell?
 6  A   We were in the Maintenance Shop on break.
 7  Q   What Maintenance Shop?
 8  A   In the Remelt Maintenance Shop.
 9  Q   Is Mr. Bell on your crew?
10  A   No; he’s on B Shift.  That was on overtime.
11  Q   So you were working overtime when you obtained the card

12   from --
13       MR. MANZOLILLO: Objection to relevance of this level of

14   detail.  We have 70 cards to get through.
15       MR. POWELL: I’ll move on, Your Honor; that’s fine.

16       BY MR. POWELL: 
17  Q   Moving on to the next card for Jason Bevins.  Where were

18   you at the time Mr. Bevins signed his card?
19  A   Number Four Control Room.
20  Q   And what is that?
21  A   It’s an area of Number Four Melter where the Operators sat

22   while they’re running batches or they’re waiting for

23   processing.  There’s also a computer in there for their e-mail.

24   They’ll do their batch processing; they’ll take lunch in there.

25   The employees pretty much don’t leave their workstations too
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 1   much because of molten metal.
 2  Q   Looking at Page 2 of General Counsel’s Exhibit 44, the

 3   card at the top for Sheri Boardway.  Where were you when Ms.

 4   Boardway signed the card?
 5  A   I believe Sheri came and saw me in the Maintenance Shop as

 6   well.
 7  Q   So where were you when she signed her card?

 8  A   I would have been in the Maintenance Library.

 9  Q   In Remelt?
10  A   Yes.
11  Q   And is that your signature on the witness line?

12  A   Absolutely.
13  Q   Both above and below the line?
14  A   Yes; that’s my signature.
15  Q   Looking at the card for Joseph -- what’s the last name on

16   that one?
17  A   Bordonaro.
18  Q   Bordonaro, thank you.
19   Where were Mr. Bordonaro and you at the time you signed

20   this card?
21  A   We were standing in front of his toolbox inside the

22   Refractory Room.
23  Q   Refractory Room is in what part of the plant?
24  A   In Remelt.  There’s a Refractory Shop.  He’s got a small

25   building besides a small office bathroom.  His toolbox is in
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 1   there.  We were standing in front of his toolbox.
 2  Q   With respect to Luke Boyea, can you pronounce it for me?

 3  A   Boyea.
 4  Q   Boyea?
 5  A   Luke’s a Mechanic in Remelt and we signed it at the table

 6   in the Remelt Break Room in Remelt Maintenance.

 7  Q   Okay.  Looking at the next page, William Brown.  Where

 8   were you when Mr. Brown signed his card?
 9  A   We were sitting in Recycle Two in the Recycle Control

10   Room, and he was eating his lunch.  We had a discussion; and he

11   signed the card, and I witnessed it.
12  Q   Same questions with respect to Matt Bucher.
13  A   Matt, I was over in Ingot Prep talking to Joe Stevens; and

14   I believe Joe introduced Matt to me, and we had a discussion;

15   and Joe signed the card.
16  Q   So you didn’t know Matt Bucher before he signed his card?

17  A   I did not.
18  Q   And let me direct your attention to the right side of that

19   page on the bottom of --
20  A   Those are my --
21  Q   Let me finish my question, sir; so that we have a clean

22   record.
23  A   Okay.
24  Q   The “CS” that’s indicated there, is that your initials?

25   That’s Chris Spencer; that’s my initials.
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 1  Q   And did you write it?
 2  A   I did.
 3  Q   Why did you initial some of the cards and not others, on

 4   the back?
 5  A   Because after -- I want to say -- I received two more

 6   calls from Mr. Vanella, and he asked why all the cards were not

 7   being initialed.  When there were only myself and Everett that

 8   got white cards; and we gave white cards to the Organizing

 9   Committee.  From there, anyone who handled the card, after we

10   had a conversation with Mr. Vanella, we initialed the card.

11   Therefore, we knew there weren’t stray cards getting left out.

12   Cards -- when I gave a card to an individual, they signed

13   the card in front of me.  They were not left a card to go on

14   their own with it.  And like I said, the only people who got

15   blank cards were Organizing Committee Members.

16  Q   And so any cards that were turned in to you, you would

17   have initialed the back of?
18  A   Yes; that’s correct.
19  Q   Looking at Page 4 of General Counsel’s Exhibit 44, where

20   were you and Mr. Bullard at the time he signed his card?

21  A   We were at the Remote Cafeteria.
22  Q   And is that your signature on the witness line of that

23   card?
24  A   That is my signature.
25  Q   What about with respect to Dennis Carpenter; where were
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 1   you and Mr. Carpenter at the time he signed his card?

 2  A   I really don’t recall where we were.  I talked to Dennis

 3   several times.  We may have been in Recycle Two, but I really

 4   don’t recall.
 5  Q   You were at work?
 6  A   Yes.
 7  Q   Now you say you talked to Dennis several times.  So the

 8   first time you presented him with a card, he didn’t sign it?

 9  A   I didn’t present anyone with a card until they were ready

10   and willing to accept representation by the Union.  Didn’t ask

11   for cards to be signed.  I asked for people who wanted to be --

12   wanted to be represented by the Union, and they were given a

13   card.  I asked them to read the card, and they knew what they

14   were signing when they read it.
15  Q   You testified earlier that you provided an affidavit to

16   the NLRB; correct?
17  A   Yes.
18  Q   In your affidavit, you make the statement that you --

19   employees that signed cards as Union supporters not just

20   looking to stir the pot and send a message to Management.

21   Do you recall providing that point?
22  A   That’s correct.
23  Q   So there were some employees who signed the cards to stir

24   the pot and send a message to Management?
25       MS. LESLIE: Objection.  He doesn’t know the basis upon
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 1   which they signed the cards.
 2       JUDGE ROSAS: Sustain that question.
 3       BY MR. POWELL: 
 4  Q   That’s a statement you put in your affidavit; correct?

 5  A   I did, because I --
 6       MS. LESLIE: Objection.
 7       JUDGE ROSAS: There’s no question.  Go ahead and follow

 8   up.
 9       MR. POWELL: Okay.
10       BY MR. POWELL: 
11  Q   Looking back at this General Counsel’s Exhibit 44, the

12   card for Billy Carter at the bottom of Page 4; where were you

13   and Mr. Carter at the time you signed his card?
14  A   Number Five Control Room.
15  Q   In Remelt?
16  A   Yes.
17  Q   Turning the page to Page 5, where were you when Mr.

18   Castiglia, if I’m pronouncing it correctly --
19  A   Myself, Bob, and Melanie Burton were over in the Hot Line

20   in the Scalping Area when we went to talk to Bob.

21  Q   That’s not your normal work area; correct?
22  A   No; it’s not.  We were all -- Melanie and I were both on

23   break.  We had talked about getting together when we were on

24   break and going to the Hot Line, because there was not a lot of

25   -- there were no Organizing Members in the Hot Line on our
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 1   shift at that time; so we were going to go over and talk to

 2   some people.
 3  Q   Let me look at the -- taking a look at the second card on

 4   Page 5 of General Counsel’s Exhibit 44, for Ronald Constanza.

 5   Where were you and Mr. Constanza at the time he signed his

 6   card?
 7  A   I believe we were in the Remelt Cafeteria.
 8  Q   The next card on Page 5, Cathy --
 9  A   Cathy Czirr?  Cathy came and saw me in the Remote

10   Maintenance Shop.
11  Q   Is that where she signed the card in your presence?

12  A   I believe so; yes.
13  Q   Turning to Page 6 of General Counsel’s Exhibit 44, George

14   DeLong, II?
15  A   Yes.
16  Q   Where were you and Mr. DeLong at the time he signed this

17   card?
18  A   We were in the parking lot.
19  Q   Of?
20  A   Of Novelis -- prior to work.
21  Q   Looking the next card, Joe DesStevens; where were you and

22   Mr. DesStevens at the time he signed the card on Page 6 of

23   General Counsel’s Exhibit 44?
24  A   We were in Ingot Prep Break Room.  That’s where they go

25   before they move ingots or when they’re not moving ingots.
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 1  Q   And looking at the final card on Page 6 of General

 2   Counsel’s Exhibit 44, Joe Falcetti.  Where were you and Mr.

 3   Falcetti at the time he signed the card just like it says?

 4  A   I just got done working on his crane, and he was waiting

 5   on metal to be ready to be dropped in to Melter Six, and we had

 6   talked several times; and he signed the card then, while he was

 7   waiting.
 8  Q   So that was at work at Novelis; is that correct?

 9  A   That was in the crane while he was waiting for something

10   to do.
11  Q   The crane was in the Novelis plant?
12  A   Yes.
13  Q   Okay.  Looking at Page 7 of General Counsel’s Exhibit 44,

14   where were you and Mr. Favata at the time he signed his card at

15   the top, which is reflected on the top of that page?

16  A   I was with Ray Watts, and I believe we were over in the

17   Cafeteria in the Cold Mill.
18  Q   Now looking at the initials on the right-hand side of that

19   card, or the right-hand side of the page, which is presumably

20   the back of the card; is the “CS” your handwriting?

21  A   The “CS” is mine, and “RW” is Ray Watts.
22  Q   Looking at the card in the middle of that page, the card

23   from Troy Flack, where were you and Mr. Flack at the time he

24   signed that card?
25  A   I believe we were in the Remelt Lunchroom or in Remelt
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 1   Maintenance, one or the other; I’m not fully positive.

 2  Q   Looking at the card on the bottom of Page 7 -- and just

 3   for the record, unless I refer otherwise, it’s always referring

 4   to General Counsel’s Exhibit 44 for this line of questioning --

 5   the card for Mitt Frey; where you and Mr. Frey at the time he

 6   signed his card?
 7  A   I believe again we were over in -- or I was over in Ingot

 8   Prep.
 9  Q   Looking at Page 8, the card at the top of the page, the

10   card for James Geroux?
11  A   Jamie Geroux.
12  Q   Where were you and Mr. Geroux at the time he signed this

13   card?
14  A   I believe we were walking out the door.
15  Q   Of?
16  A   Of Novelis.
17  Q   So you were on the plant site, and you were walking out

18   the door?
19  A   We were leaving.
20  Q   You just completed your shift?
21  A   Yes.
22  Q   The card in the middle of Page 8, Floyd Gibson, where were

23   you at the time that Mr. Gibson signed his card?
24  A   Floyd was leaving his shift, and I was coming on to mine,

25   I believe.
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 1  Q   So you were both on Novelis property at that time?

 2  A   Yes.
 3  Q   He was ending his shift, and you were coming on to your

 4   shift?
 5  A   Yes.
 6  Q   And is that your signature on the witness line of that

 7   card?
 8  A   Yes; it is.
 9  Q   Looking at the card on the bottom of Page 8, Bill Graham.

10   Where were you and Mr. Graham at the time he signed the card

11   reflected on Page 8 with his name on it?
12  A   Bill was eating lunch in the Number Five Control Room.  I

13   believe he was with Bill Carter.  All of us were in the room.

14  Q   Looking at the next page, Nicholas Grey; where you and Mr.

15   Grey at the time he signed his card?
16  A   At the table in the Remelt Maintenance Shop, in the break

17   area.
18  Q   The next card on Page 9 is Joe Griffin.  Where were you

19   and Mr. Griffin at the time he signed his card?
20  A   I was at the table in the Remelt Maintenance Lunchroom or

21   Break Room.
22  Q   Looking at the card at the bottom of the page of Doug

23   Hall; where were you and Mr. Hall at the time he signed the

24   authorization card reflected on Page 9?
25  A   Recycle Two in the Recycle Two Control Room.  Doug was
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 1   eating his lunch when I walked down.
 2  Q   All right.  Turning to Page 10 of General Counsel’s

 3   Exhibit 44, the card on the top of that page is for Daniel

 4   Henry.  Where were you and Mr. Henry at the time he signed his

 5   card?
 6  A   I believe he came over to Remelt Maintenance, and I

 7   believe it was at the -- in the Remelt Maintenance Break Room.

 8  Q   The card in the middle of that page, Benjamin Izzr?

 9  A   Izzr; yes.
10  Q   Where were you and Mr. Izzr at the time he signed the card

11   reflected on Page 10?
12  A   Number Four Control Room.
13  Q   In Remelt?
14  A   Yes.
15  Q   The card on the bottom of Page 10 for Jeff Knapp, where

16   were you and Mr. Knapp at the time he signed his card reflected

17   on Page 10?
18  A   He came to see me in the Remelt Maintenance Break Room,

19   and I believe Sheri was with us.
20  Q   Sheri who?
21  A   Sheri Boardway.
22  Q   So Mr. Knapp signed his card in the Remelt Break Area, and

23   also present at that time was Sheri Boardway; is that correct?

24  A   Yes; I believe so, since they’re related.
25  Q   Turning to Page 11 of General Counsel’s Exhibit 44,
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 1   Brandon Lane.  Where were you and Mr. Lane at the time he

 2   signed the card on Page 11?
 3  A   I don’t recall this one.  I don’t recall where we were.

 4  Q   Do you recall whether or not you were at work?

 5  A   No; I really don’t.  That is my signature, but I don’t

 6   recall where we were.
 7  Q   Looking at the card in the middle of Page 11, where were

 8   you and Joe LiVoti at the time he signed his card as is

 9   reflected on Page 11?
10  A   Recycle Two, in the Control Room.
11  Q   And the card at the bottom of Page 11, the card for Tracy

12   Lyon, where were you and Mr. Lyon at the time he signed the

13   card that’s shown on Page 11 of General Counsel’s Exhibit 44?

14  A   Remelt Maintenance Break Room table.
15  Q   On Page 12 here is the card for -- it appears to be a

16   Joanne -- or a -- Jean Longlay?
17  A   Joanne Longlay.
18  Q   What’s the name?
19  A   Joanne Longlay.
20  Q   Joanne Longlay?  Where were you and Ms. Longlay at the

21   time she signed the card reflected on Page 12?
22  A   We were passing by on shifts.  She was leaving; I was

23   coming in.
24  Q   So you were on Novelis property at the time?
25  A   Yes.
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 1  Q   What shift did you work?
 2  A   I worked on B Shift; she worked on C Shift.
 3  Q   Looking at Page 13 of General Counsel’s 44, where were you

 4   and Mr. Malone at the time that he signed the card reflected on

 5   Page 13?
 6  A   Remelt Maintenance Break Room.
 7  Q   Looking at the second card on Page 13, where were you and

 8   Mr. Martin at the time he signed the card reflected on Page 13?

 9  A   I believe we were in the Remelt Maintenance Break Room.

10  Q   And then the third card on Page 13, where were you and --

11   is it Pat McCray?
12  A   Pat McCary.  That was in the Remelt Maintenance Break

13   Room.
14  Q   The Remelt Maintenance Break Room is where you witnessed

15   Mr. McCary sign the Union card that’s reflected on Page 13?

16  A   Yes; it is.
17  Q   Turning on to Page 14, with respect to the Union card

18   shown on the top of Page 14 for Luke McCoy.  Where were you and

19   Mr. McCoy at the time he signed his Union card?
20  A   I believe we were in the Recycle Two Control Room.  Luke

21   was having lunch.
22  Q   The card in the middle of Page 14, the card for Mr.

23   William McIntire.  Where were you and Mr. McIntire at the time

24   he signed the card which is shown in the middle of that Page

25   14?
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 1  A   Remelt Maintenance Break Room.
 2  Q   And the card at the bottom of Page 14, where were you when

 3   Mr. James McManus at the time he signed the card reflected at

 4   the bottom of Page 14?
 5  A   I believe we were in the Locker Room.
 6  Q   The Locker Room of Remelt?
 7  A   No; the Hot Line Locker Room.  Remelt does not have a

 8   Locker Room.
 9  Q   Turning now to Page 15.  The card at the top of that page

10   is for Joseph T. --
11  A   Micheletti.
12  Q   -- Micheletti; thank you.
13   Where were you and Mr. Micheletti at the time he signed

14   the card reflected on Page 15?
15  A   Remelt Maintenance Break Room.
16  Q   The card in the middle of Page 15 for Shawn Mulvihill;

17   where were you and Mr. Mulvihill at the time he signed the card

18   reflected on Page 15?
19  A   BC-7 Control Room where Shawn was having lunch.

20  Q   The card reflected on the bottom of Page 15 for William

21   Myers; where you and Mr. Myers at the time he signed the card

22   reflected on the bottom of Page 15?
23  A   I’m not sure.  I believe we were in the Cafeteria in the

24   main -- in the Remelt Cafeteria; not the Main Cafeteria.

25  Q   Do you have a recollection of whether or not he signed his
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 1   card while at work?
 2  A   He signed it while he was in -- yes; he signed it while he

 3   was at work, at lunch.
 4  Q   With respect to the card -- looking at cards now on Page

 5   16, the card at the top of Page 16, Charles -- if you could

 6   pronounce the last name for me.
 7  A   Chuck Oleyounyk.
 8  Q   Okay.  Where were you and Mr. Oleyounyk when he signed the

 9   card reflected on Page 16?
10  A   Chuck was getting into his car on the parking lot at

11   Novelis.
12  Q   Was this at shift change that you saw each other?

13  A   It was just at shift change.  He was leaving.
14  Q   And you were coming on?
15  A   Yes.
16  Q   The card in the middle of Page 16, Mark Palermo; --

17  A   Yes.
18  Q   -- where were you and Mr. Palermo at the time he signed

19   his card?
20  A   Remelt Maintenance Break Room.
21  Q   And the card at the bottom of Page 16, the card for Dave

22   Patty; where were you and Mr. Patty at the time he signed the

23   card reflected on Page 16?
24  A   We were in the Recycle Two Operator Room.
25  Q   Turning to Page 17, the card at the top of Page 17; where
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 1   were you and Mr. Peets at the time he signed the Union card

 2   reflected on Page 17?
 3  A   In his front yard.
 4  Q   The front yard of his house?
 5  A   Yes.
 6  Q   Was anyone else present?
 7  A   His brother might have been inside sleeping.
 8  Q   What’s that?
 9  A   I think his brother was inside sleeping.
10  Q   Was anyone else present at the time he signed his card?

11  A   I don’t believe so.
12  Q   I’m going to show you -- let me take a look at the card in

13   the middle of that page, Lester Perney; where were you and Mr.

14   Perney at the time he signed the card reflected on Page 17?

15  A   I don’t recall.  I was with Cathy.  I believe it was in

16   the Recycle Remelt Two or Recycle Two.  Cathy -- Cathy talked

17   to him; he signed the card, and I witnessed it.
18  Q   Cathy Who?
19  A   Demerest.
20  Q   What’s the last name?
21  A   Demerest.
22  Q   Could you spell it, please?
23  A   D - E - M - E - R - E - S - T.
24  Q   And is she employed at the plant?
25  A   Yes.
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 1  Q   In what capacity?
 2  A   She’s a Recycle Two Crew Leader.  Recycle One Crew Leader.

 3   I apologize.
 4  Q   The card on the bottom of Page 17 for Raymond Place?  Is

 5   that the correct name?
 6  A   That’s correct; Ray Place.
 7  Q   Where were you and Mr. Place at the time he signed the

 8   card reflected on the bottom of Page 17?
 9  A   Recycle Two Control Office.
10  Q   Looking at Page 18, the card at the top of Page 18, for

11   Jim Priest, III; where were you and Mr. Priest at the time he

12   signed the card reflected there?
13  A   Remelt Maintenance Break Room.
14  Q   And the card at the bottom of Page 18, Steven Rands; where

15   were you and Mr. Rands at the time he signed the card reflected

16   on Page 18?
17  A   I don’t recall that one.  I don’t know where we were.

18  Q   Do you recall being at work?
19  A   Yes.
20  Q   Turning to Page 19, there’s a card at the top of Page 19

21   for Brian Richardson.  Where were you and Mr. Richardson at the

22   time he signed the card reflected on Page 19?
23  A   In the parking lot.  He was sitting in his truck.
24  Q   The parking lot at the Novelis Oswego Plant?
25  A   Yes.
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 1  Q   Were you coming on to shift or leaving shift at that time?

 2  A   No; I was on break; went out to talk to him.
 3  Q   So you went out to the parking lot while you were on break

 4   and talked to him out there?
 5  A   Yes.
 6  Q   And then came back to work?
 7  A   I can see the parking lot from my shop.  I was sitting at

 8   the Break Room table when I saw him walk out; went out and

 9   talked to him.
10  Q   Looking at the card in the middle of Page 19, the card for

11   -- is that Lisa Roberts?
12  A   Yes.
13  Q   Where were you and Ms. Roberts at the time she signed the

14   card reflected on Page 19?
15  A   Remelt Maintenance Cafeteria -- Remelt Cafeteria; I’m

16   sorry.
17  Q   And then looking at the bottom of Page 19, the card for

18   Bill Robinson; where were you and Mr. Robinson at the time he

19   signed the card reflected on Page 19?
20  A   At his house.
21  Q   At his house?
22  A   Yes.
23  Q   Okay.
24  A   Before I went to work.  His wife was present.  So was

25   mine.
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 1  Q   His wife was present, and your wife was present?

 2  A   Yes, sir.
 3  Q   Anyone else present at that meeting?
 4  A   Just us.
 5  Q   Looking at Page 20, there’s a card at the top of the page

 6   that says --
 7  A   Joe Sweitzer; yes.
 8  Q   Sweitzer; thank you.  Where were you and Mr. Sweitzer at

 9   the time he signed the card reflected on Page 20?

10  A   I don’t recall.
11  Q   Can you recall him being at work at the time?
12  A   No; I really don’t remember Joe.  I believe he was -- he

13   might have been on short-term.
14  Q   So you think he may have been at home on disability; is

15   that what you’re saying?
16  A   I think so; I think he had a broken leg.
17  Q   Are those your initials on the right-hand side of the page

18   --
19  A   Yes; they are.
20  Q   -- “CS”?  Is that your handwriting?
21  A   Yes; it is.
22  Q   Looking at the card in the middle of Page 20, for Kimberly

23   Sherman; where you and Ms. Sherman at the time she signed the

24   card reflected on Page 20?
25  A   We were at church at Valeski.
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 1  Q   Was anyone else present?
 2  A   I believe her mother.
 3  Q   Do you recall anyone else being present, other that Ms.

 4   Sherman and her mother?
 5  A   When Kim signed the card, I believe it was her and her

 6   mother.
 7  Q   Did you approach her in the church parking lot about

 8   signing the card?
 9  A   No; I did not.
10  Q   How did you come to get her to sign a card while at church

11   or in the church parking lot?
12  A   We were at a church discussing Union --
13  Q   You had a Union meeting at church?
14  A   Yes; we did.
15  Q   What church?
16  A   I don’t remember the name.  It was in Valeski.

17  Q   A church in Valeski; you don’t remember the name of the

18   church?
19  A   No.
20  Q   Who was present at the meeting?
21  A   Jim Ridgeway, Jim Valenti, Mike Deno, Wilma Sherman, Kim

22   Sherman, Melanie Burton, Everett Abare, myself, Brandon Natoli,

23   Ray Watts; were handful’s of people.
24  Q   Who’s Mr. Valetti?
25  A   Who?
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 1  Q   Yes.  You referred to Mr. Valetti earlier in your

 2   testimony.  I meant to ask you --
 3  A   Valenti.
 4  Q   Who’s Mr. Valetti?
 5  A   He is a member of the United Steelworkers.
 6  Q   Do you know if he is a Organizer -- a paid Organizer for

 7   the Steelworkers?
 8  A   He would be a Representative.
 9  Q   Business Representative for the Steelworkers?

10  A   I don’t refer to him as a “Business.”  I don’t know if

11   they have a Business; so I can’t say that.
12  Q   Is it your understanding that he’s a paid employee of the

13   Steelworkers’ Union?
14       MR. MANZOLILLO: Objection.  Foundation.

15       MR. POWELL: I said, it’s his understanding -- I asked is

16   it his understanding that he’s a paid employee of the

17   Steelworkers?
18       JUDGE ROSAS: I’ll allow it.
19       THE WITNESS: Yes.
20       BY MR. POWELL: 
21  Q   Going back to Page 20 of General Counsel’s Exhibit 44, the

22   card at the bottom of that page, Wilma Sherman; where were you

23   and Ms. Sherman at the time she signed the card reflected on

24   Page 20?
25  A   I don’t recall.  I believe she was coming out of the
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 1   Ladies’ Locker Room going home.
 2  Q   So you’re not sure of where, but you do recall it being at

 3   work?
 4  A   I do recall; I guess somewhere in the Ladies’ Locker Room.

 5  Q   We’re getting to the home stretch here; so just bear with

 6   me a little bit longer.
 7   Looking at Page 21, the top of Page 21, Al Singleton.

 8   Where were you and Mr. Singleton at the time he signed the card

 9   shown on Page 21?
10  A   We were in the Cafeteria in the Main Hall.
11  Q   Is that your handwriting on the right-hand side of that

12   page on what is presumably the back of that Union card?

13  A   Yes; it is, “CLS.”
14  Q   The card in the middle of that page -- I can’t read the

15   name on that card.
16  A   That’s Homer Sixberry (ph).
17  Q   Homer Sixberry?
18  A   Yes.
19  Q   Where were you and Mr. Sixberry at the time he signed the

20   card reflected in the middle of Page 21?
21  A   I believe it was at the Remelt Maintenance Break Room.

22  Q   The card at the bottom of Page 21, Charles J. Smith.

23   Where were you and Mr. Smith at the time he signed the card

24   reflected on Page 21?
25  A   Same place, Remelt Maintenance Break Room.
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 1  Q   Okay.  If you will, please turn to Page 22.  The card at

 2   the top of the page, Joshua Smith; where were you and Mr. Smith

 3   at the time he signed the card reflected on Page 22?

 4  A   We were having lunch in the Cafeteria.
 5  Q   What cafeteria?
 6  A   Remelt Cafeteria.
 7  Q   Looking at the card in the middle of Page 22, the card for

 8   Thomas S. Spedding; where were you and Mr. Spedding at the time

 9   he signed the card reflected on Page 22?
10  A   I believe Tom signed the card at the Free Mason’s Hall in

11   Fort Meade.
12  Q   And are those your initials to the right on the back of

13   that card?
14  A   Yes; those are also my initials next to 14 of “Date.”

15   That’s also my initials under “Witness.”
16  Q   Were you correcting the date?
17  A   No; Tom corrected the date.  I witnessed that he corrected

18   the date.
19  Q   The card on the bottom of Page 22 is your card.  You’ve

20   already testified about that; correct?
21  A   I believe so.
22  Q   And is that your signature on the card that you signed?

23  A   Yes; it is.
24  Q   Turning to Page 23 of General Counsel’s Exhibit 44, the

25   card at the top of that page is for a Jeremy Starry.  Where
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 1   were you and Mr. Starry at the time he signed that card?

 2  A   Jeremy came to see me in the Remelt Maintenance Break

 3   Room.
 4  Q   So you were both in the Remelt Maintenance Break Room at

 5   the time he signed the card?
 6  A   Yes.
 7  Q   In the middle of Page 23 for Scott Thompson, where were

 8   you and Mr. Thompson at the time he signed that card?

 9  A   I don’t recall.
10  Q   Do you recall being at work?
11  A   Yes.
12  Q   Looking at the card on the bottom Page 23, the card for

13   Gregg -- is it Terran -- Turner?
14  A   Turner.
15  Q   Where were you and Mr. Turner at the time he signed the

16   card reflected on the bottom of Page 23?
17  A   Gregg had come over to the Remelt Maintenance Break Room.

18  Q   Turning to Page 24, the card for Terry --
19  A   Urquhart.
20  Q   -- Urquhart.  Where were you and Mr. Urquhart at the time

21   he signed the card reflected on Page 24?
22  A   In the Remelt Maintenance Break Room.
23  Q   The card in the middle of Page 24 for Steven Watts.  Where

24   were you and Mr. Watts at the time he signed the card on Page

25   24?
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 1  A   I believe we were in Metal Movement over in Cold Mill.

 2  Q   And the card on the bottom of Page 24, the card for

 3   Christopher Weir; where were you and Mr. Weir at the time he

 4   signed the card reflected on Page 24?
 5  A   I’m not sure where Chris and I were.
 6  Q   I’m sorry; I couldn’t hear your response.
 7  A   I’m not sure where we were.
 8  Q   Do you recall whether you were at work at the time you

 9   signed the card?
10  A   No.  We might have been -- I don’t know.  We do a lot of

11   things outside of work, so --
12       MR. POWELL: I don’t have any further questions, Your

13   Honor.
14       JUDGE ROSAS: Intervener?
15       MR. ERON: No questions.
16       JUDGE ROSAS: Any Redirect?
17       MS. LESLIE: If I can have just one minute.
18       (Whereupon, a brief recess was taken.)
19       JUDGE ROSAS: Back on.
20       MS. LESLIE: I just had a very couple -- just a couple

21   questions just to clarify.
22       REDIRECT EXAMINATION
23       BY MS. LESLIE: 
24  Q   The time -- turning your attention to the February 18,

25   2014, meeting.  Do you recall what time that meeting occurred
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 1   at -- the one you attended?
 2  A   I believe it was 5:00 or 5:30 a.m.
 3  Q   And also, just turning your attention to General Counsel’s

 4   Exhibit 44, and Page 9; and if you would turn your attention to

 5   Joe Griffin’s card in the middle of the page.
 6  A   Yes.
 7  Q   If you could just clarify what date did he sign that card?

 8  A   It would have been 2014 -- no 12/26/2013.
 9  Q   So it was in --
10  A   12/26/2013 -- in December.  It was in front of his

11   toolbox.
12  Q   I’m sorry; just to clarify the date that he signed that

13   card was what date?
14  A   December 26, 2013.
15       MS. LESLIE: Thank you.  I have no further questions.

16       MR. MANZOLILLO: No, Your Honor.
17       JUDGE ROSAS: Any follow-up on that?
18       MR. POWELL: No, Your Honor.
19       JUDGE ROSAS: Thank you, sir; you’re excused.  Please do

20   not discuss your testimony with anyone until you are advised

21   otherwise by Counsel the record is closed.
22   Have a good day.
23       JUDGE ROSAS: All right.  We will adjourn at this time

24   until shortly after 8:30 tomorrow morning.
25   (Whereupon, at 3:55 p.m. the hearing was adjourned until 8:30

Page 985

 1   July 23, 2014.)
 2   
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 1  Q   Did you watch that card being signed?
 2  A   Yes.
 3  Q   Was it signed on the date indicated on the card?

 4  A   Yes.
 5  Q   Did you write anything on the card?
 6  A   Just my signature.
 7  Q   And for the next item on that page, were you present when

 8   that was signed?
 9  A   Yes.
10  Q   Did you watch it being signed?
11  A   Yes.
12  Q   Was it signed on the date indicated on the card?

13  A   Yes.
14  Q   Did you write anything on that card?
15  A   Just my signature.
16  Q   And for the last item on that page, were you present when

17   it was signed?
18  A   Yes.
19  Q   Did you watch it being signed?
20  A   Yes.
21  Q   Was it singed on the date indicated on the card?

22  A   Yes.
23  Q   Did you write anything on that card?
24  A   Just my signature.
25  Q   And then for the second item on the third page, were you
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 1   present when that was signed?
 2  A   Yes.
 3  Q   Did you watch it being signed?
 4  A   Yes.
 5  Q   Was it signed on the date indicated on the card?

 6  A   Yes.
 7  Q   Did you write anything on it?
 8  A   Just my signature.
 9       MS. LESLIE: General Counsel moves to admit Exhibit 70.

10       MR. POWELL: No objection.
11       JUDGE ROSAS: General Counsel's Exhibit 70 is received.

12       (General Counsel's 70 received.)
13       BY MS. LESLIE: 
14  Q   Turning your attention to February 17, 2014, did you

15   attend a meeting at work that day?
16  A   Yes, I did.
17  Q   Could you please describe where that meeting occurred?

18  A   In the CASH line, a new building they've put up.

19  Q   And could you describe the size of that space?

20  A   It's got large machinery in it.  The size of a warehouse.

21  Q   A small warehouse or a large warehouse?
22  A   A large warehouse.
23  Q   Okay.  Were there any supervisors there?
24  A   Yes.
25  Q   Okay.  How many supervisors?
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 1  A   How many work at Novelis?  There -- almost everyone that

 2   works there, a supervisor.
 3  Q   And do you recall an approximate number?
 4  A   I want to say about 100, 50 to 100.
 5  Q   Of supervisors?
 6  A   Yeah, every department was there.
 7  Q   Do you recall where they were in the room?
 8  A   Standing up all around us.
 9  Q   Were there any employees at the meeting?
10  A   Yes.
11  Q   How many employees?
12  A   A good 200.  I'm including coordinators in the
13   supervisors.
14  Q   What is a coordinator?
15  A   Kind of alike a day shift foreman, I assume.
16  Q   Were you required to attend this meeting?
17  A   Yes.
18  Q   Who spoke at the meeting?
19  A   Phil Martens, Marc -- call him Marco Polo.
20  Q   So you don't recall his last name?
21  A   Phil Martens.
22  Q   I'm sorry, I didn't --
23  A   Phil Martens.
24  Q   -- you'll have to speak up.
25  A   Yeah, Phil Martens.
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 1  Q   Okay.  And other than Phil Martens?
 2  A   Pete Sheftic, Marcus Marcel, Mark.
 3  Q   Okay.  Any other than --
 4  A   The CEO, I think he is or whatever.
 5  Q   Okay.  And other than -- was there anyone else besides who

 6   you've identified?
 7  A   I don't believe so.
 8  Q   Okay.  Had you ever attended a meeting where Mr. Martens

 9   spoke before?
10  A   No.
11  Q   During that meeting did any of the speakers hold anything

12   up?
13  A   Yes.
14       MS. LESLIE: I don't have any other questions at this

15   point, Your Honor.
16       JUDGE ROSAS: 
17       MR. MANZOLILO: Just one second, Your Honor.

18   (Pause)
19       MR. MANZOLILO: Okay, I don't have -- no questions, Your

20   Honor.
21       JUDGE ROSAS: Cross-examination?
22       MR. POWELL: One minute, Your Honor.
23       JUDGE ROSAS: Let's go off the record.
24       (Whereupon, a brief recess was taken.)
25       JUDGE ROSAS: Back on the record.
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 1   Cross-examination.
 2       MR. POWELL: Good morning, Ms. Sawyer.
 3       THE WITNESS: Good morning.
 4       CROSS-EXAMINATION
 5       BY MR. POWELL: 
 6  Q   You testified on direct that you asked employees to sign

 7   union cards, do you recall that testimony?
 8  A   Yes.
 9  Q   Were you given any instructions by anyone on how to

10   approach employees about signing union cards?
11  A   Yes.
12  Q   Who were you given the instructions from?
13  A   Chris Spencer.
14  Q   What did he tell you?
15  A   To have people sign cards if they're interesting in having

16   union representation.
17  Q   Did he tell you anything else?
18  A   No.
19  Q   Did anyone ask you any questions when you approached them

20   about signing a union card?
21  A   Yes.
22  Q   Did you answer those questions?
23  A   Yes.
24  Q   If you would, please, take a look at page 1 of General

25   Counsel's Exhibit 70.  The card at the top is for a Joseph
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 1   Allen, is that correct?
 2  A   Yes.
 3  Q   Where were you when Mr. Allen signed his union -- where

 4   were you and Mr. Allen at the time he sighed the union

 5   authorization card on the top of page 1 of Exhibit 70?

 6  A   We were on break out in the smoking area.
 7  Q   Standing outside of the plant?
 8  A   Yes.
 9  Q   You were both at work that day?
10  A   Yes.
11  Q   Okay.  With respect to the second card on the first page

12   of Exhibit -- General Counsel's Exhibit 70, Marc Bauer, where

13   were you and Mr. Bauer at the time he signed his card?

14  A   Probably the same spot.
15  Q   The smoking area?
16  A   Yes, out at the picnic table.
17  Q   And with regard to the third card on page 1, where were

18   you and Mr. Buskey at the time he signed the card reflected on

19   General Counsel's Exhibit 70?
20  A   Outside on the picnic table, on break.
21  Q   At the plant?
22  A   Yes.
23  Q   Looking at the second page of Exhibit 70 General Counsel's

24   Exhibit 70, where were you and Mr. Allen Coun or Cowen at the

25   time Mr. Cowen signed the union card reflected on that page?
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 1  A   Probably down in the break room.
 2  Q   What break room?
 3  A   The receiving dock break room.
 4  Q   Located in the remelt area?
 5  A   Excuse me?
 6  Q   That's located in the remelt area?
 7  A   Yes.
 8  Q   Are you employed in the remelt area?
 9  A   Yes.
10  Q   Looking at the second card for Anthony -- can you

11   pronounce the last name for me?
12  A   Giaffrido.
13  Q   Giaffrido.  Where were you and Mr. Giaffrido at the time

14   he signed the union card reflected on the second page of

15   General Counsel's Exhibit 70?
16  A   Down in that same break room I believe.
17  Q   Remelt break room?
18  A   Yes.
19  Q   And then with the respect to the third card, the card for

20   Jerry Inch, where were you and Mr. Inch at the time he signed

21   the card reflected on the second page of General Counsel's

22   Exhibit 70?
23  A   I believe Jerry signed his in number 4 control room.

24  Q   At the number 4 control room?
25  A   Yes.
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 1  Q   And what is the number 4 control room?
 2  A   It's where their computers are that run the melters.

 3  Q   Facer's work station?
 4  A   Yes.
 5  Q   And then looking at the last -- on the last page of

 6   General Counsel's Exhibit 70, the card for Donald Swan, where

 7   were you and Mr. Swan at the time he signed the card shown on

 8   General Counsel's Exhibit 70?
 9  A   Actually down -- I went down to Don's house because he was

10   out on disability at the time.
11  Q   So you went to visit him at his home?
12  A   Yes, I went to his house.
13  Q   You indicated that you were uncertain, did you see him

14   some other place other than his home?
15  A   No, I'm sure we did it at his house; I'm not sure if was

16   our seven off or if he was out on disability.
17  Q   And you said the -- who else was present?
18  A   Just me and -- just me.
19  Q   Was anyone else present with you and Mr. Swan at the time

20   you signed his card?
21  A   His wife was home but she wasn't in the same room.

22  Q   Was anyone else present?
23  A   No.
24       MR. POWELL: Nothing further.
25       JUDGE ROSAS: Intervenor?
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 1       MR. JONES: No questions.
 2       JUDGE ROSAS: And redirect?
 3       MS. LESLIE: General Counsel doesn't.
 4       JUDGE ROSAS: Okay.  Thank you, for your testimony today.

 5   Please do not discuss your testimony with anyone until you are

 6   advised by counsel directly and the case is closed or

 7   otherwise.  All right?
 8       THE WITNESS: Okay.
 9       JUDGE ROSAS: Have a good day.
10       THE WITNESS: Thank you.
11       (Whereupon, the witness was excused.)
12       JUDGE ROSAS: All right, next witness.
13       MS. LESLIE: Counsel calls Arthur Ball to the stand.

14       JUDGE ROSAS: Sir, can you raise your right hand?

15   Whereupon,
16       ARTHUR BALL,
17   having first been duly sworn, was called as a witness and

18   testified as follows:
19       JUDGE ROSAS: Please state and spell your name and provide

20   us with an address.
21       THE WITNESS: Arthur Ball, A-R-T-H-U-R, B-A-L-L, 152 East

22   Uga Street, Oswego, New York.
23       DIRECT EXAMINATION
24       BY MS. LESLIE: 
25  Q   Were you subpoenaed to be here today?
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 1  A   Yes.
 2  Q   Do you work for Novelis in Oswego, New York?

 3  A   Yes.
 4  Q   How long have you worked there?
 5  A   Ten years.
 6  Q   What is your current position there?
 7  A   Anneal metal movement, crane operator.
 8  Q   Over your ten years of employment with the company have

 9   they ever given you a sticker to wear?
10  A   Yes.
11  Q   Could you please describe that sticker?
12  A   It's a safety sticker.  It's like a name tag we use to

13   write the number, date, safe.
14  Q   And where would you wear that?
15  A   On the uniform shirt.
16  Q   And do you recall when you -- what time frame you would

17   wear those stickers?
18  A   Approximately five years ago to three years ago.

19       MS. LESLIE: If we can just go off the record for just a

20   minute, Your Honor?  Thank you.
21   Off the record.
22       (Whereupon, a brief recess was taken.)
23       JUDGE ROSAS: Back on the record.
24       (General Counsel's 33 marked.)
25       MS. LESLIE: I'm now showing you what has been marked as
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 1   GC 33.
 2       BY MS. LESLIE: 
 3  Q   Do you recognize it?
 4  A   Yes.
 5  Q   What is it?
 6  A   It's a -- my signature on the union card.
 7  Q   And did you sign it on the date indicated on the card?

 8  A   Yes, I did.
 9       MS. LESLIE: General Counsel needs to admit GC Exhibit 33.

10       MR. POWELL: No objection.
11       JUDGE ROSAS: General Counsel's 33 is received.

12       (General Counsel's 33 received.)
13       BY MS. LESLIE: 
14  Q   Turning your attention January 23rdof 2014 did you attend

15   a meeting at work?
16  A   Yes.
17  Q   Where did this meeting occur?
18  A   The furnace office.
19  Q   Is the furnace office called anything else?
20  A   The Anneal metal movement office.
21  Q   Who was there?
22  A   Jason Bro, Justin Waters, Nate Gingerish, Melonie Burton,

23   Randy Dorval, Dan Taylor, Kaylee Smith, and Dave Hovater  and

24   myself.
25  Q   And who conducted the meeting?
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 1  A   Jason Bro.
 2  Q   How long did that meeting last?
 3  A   Hour, hour and fifteen minutes.
 4  Q   What, if anything, occurred at the beginning of the

 5   meeting?
 6  A   When I walked into the furnace office Mr. Bro was already

 7   there.  I was wearing a bold-ass union sticker on my uniform

 8   and he asked me to take it off.
 9  Q   And what did you do?
10  A   I took the sticker off and put it on my face.
11  Q   And did Mr. Bro had any reaction to that?
12  A   Yes, he said you can't wear it there either.
13  Q   And what happened after that?
14  A   I took the sticker off and put it on my chest.
15  Q   And did Mr. Bro have any comment at that point?

16  A   No, he did not.
17  Q   What happened after that?
18  A   He started to do a presentation with our new employee

19   handbooks, our benefit handbook that they made up to explain to

20   us about -- with bonuses and our pay raise that we weren't

21   going to make any less money than we have in the past.

22  Q   Do you recall if the document that he was referring to, if

23   it had --
24  A   I was a little employee handbook that they made up.

25  Q   If you could turn your attention to what's been admitted
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 1   into evidence, General Counsel's Exhibit 17.  Do you recognize

 2   that?
 3  A   Yes, this is the booklet.
 4  Q   Okay.  And what did he say about that?
 5  A   He started writing numbers on the board of each pay grade

 6   and did a formula to how much we should make for the upcoming

 7   year.
 8  Q   And did he talk about anything else before he discussed --

 9   started discussing the employment?
10  A   That the CASH line was our future, Novelis invested 250

11   million dollars on the CASH lines, they had it in the backyard;

12   that was our future.
13  Q   Was there any discussion about the benefits at that

14   meeting?
15  A   Yes.
16  Q   And what was the -- that discussion?
17  A   We were disputing his figures based on the paystubs that

18   we've already received for this year.
19  Q   And what, if any, reaction did he have to that?

20  A   He just proceeded to tell us that no, you're not, here's

21   the numbers right here.  Here's what they add up to.

22  Q   And what happened when he said that?
23  A   We said, "We can pull up our paystubs and show you that

24   we're making less money than we did this year", and he just

25   continued to tell us, no we're not.
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 1  Q   And did that exchange continue?
 2  A   Yes.
 3  Q   At any point did that exchange change?
 4  A   Yes.  When Mr. Bro said, "Well, you don't have to work

 5   here if you don't want to."
 6  Q   And who did he say that to?
 7  A   The whole room.
 8  Q   I'm sorry, the whole --
 9  A   The whole room.
10  Q   And after he made that statement what happened next?

11  A   The -- he proceeded to tell us that the CASH line was our

12   future, Novelis invested all this money, we need to make that

13   work out there, we need to escape all this and get the CASH

14   lines up and running.  We said -- I personally said< "Well, if

15   the CASH line isn't successful we'll always switch to another

16   alloy like we always have."  And he said, "There is no other

17   alloys."
18  Q   And was there any future comments?
19  A   Just some discussion about our bonus checks that we just

20   received, and I believe Ms. Smith said, "Yes, but" --

21       MR. POWELL: Objection, based on hearsay.

22       JUDGE ROSAS: When you refer to "Smith" who is Mr. Smith?

23       THE WITNESS: Taylor Smith.
24       MR. POWELL: He's an employee, Your Honor.  Objection

25   based on hearsay.
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 1       JUDGE ROSAS: Mr. Smith testified already and he was asked

 2   about that meeting.  Overruled.  You can answer.

 3       THE WITNESS: Mr. Smith said, "After taxes it wasn't

 4   anywhere near $1,000", and Jason Bro said, "Well, you can give

 5   it back if you don't want it."
 6       BY MS. LESLIE: 
 7  Q   And what happened after that?
 8  A   The -- Dan Taylor came into the room and started looking

 9   around the room.  We had some union flyers behind our clip

10   boards that we have our furnace sheets on.  He took those and

11   he took the ones that were on the desk in plain sight.

12  Q   And did he say anything when he took those?

13  A   "You guys know you can't have these."
14  Q   And what happened after that?
15  A   Mr. Bro said, "You guys know that the only way to keep a

16   union out of here, correct?"  And everybody kind of looked at

17   each other.  And then he pointed at Justin Waters and said,

18   "Justin, how do you keep a union out of here?"  And I can't

19   answer for Mr. Waters but he didn't say anything.  And then he

20   said, "Justin, how do you keep a union out of here?  Vote 'No',

21   correct?"  And Justin said, "I guess we'll know."  Then he

22   proceeded to go around the room to each one of us and ask us

23   how we keep a union out of there.
24  Q   And do you recall how employees answered?

25  A   I answered, "Vote, no", Nate Gingerich answered "Vote,
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 1   no", Kaylee Smith answered "Note, no", Justin Waters answered

 2   "Vote, no", Randy Dorval said -- I'm trying to remember it

 3   correctly, he said, "I'm going to vote "yes" and hope for the

 4   best.
 5  Q   Okay.  Now, you testified about the beginning of that

 6   meeting that you were wearing a -- the union sticker, is that

 7   correct?
 8  A   Yes.
 9  Q   Was there any other discussion about stickers at that

10   meeting?
11  A   Yes.
12  Q   And what were those discussions?
13  A   The PMG mechanics and the crane crew were all wearing

14   "Vote, no" or "Not right now" stickers.
15  Q   And what was said about that?
16  A   We asked Mr. Bro how come we couldn't wear "Vote, yes"

17   union stickers when other people were being allowed to wear

18   "Vote, no" stickers.
19  Q   And what did he say in response?
20  A   He said "The cold mill's policy is going to be that we

21   don't want to see anything, 'Note, yes', 'Vote, no', and if I

22   see anyone else with it on I'm going to ask them to take them

23   off."
24  Q   Okay.  Had you seen the PMG mechanics that day?

25  A   Yes.
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 1  Q   Where did you see them?
 2  A   The 72 inch mill.
 3  Q   And where is the 72 inch mill?
 4  A   In the cold mill.
 5  Q   And where is it in relation to the furnace office?

 6  A   About 100 feet.
 7  Q   In order to get to the furnace room do you have to walk

 8   through?
 9  A   Yes.
10  Q   The 72 area?
11  A   Yes.
12  Q   And before the meeting did you see the PMG mechanics?

13  A   Yes.
14  Q   And could you describe what they were wearing?

15  A   They were wearing yellow stickers that looked like name

16   tags with "Vote, no" or "Not right now" on them.
17  Q   And where were they wearing them?
18  A   Outside their uniforms.
19  Q   What other clothing were they wearing?
20  A   The PMG mechanics, when they're serving the mill, they

21   wear like the white jump suits.
22  Q   And did you see the -- did you see those stickers anywhere

23   else?
24  A   Yes, they had them underneath the white jump suit too on

25   their regular uniforms.
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 1  Q   And besides the clothing did you see them anywhere else?

 2  A   Yes, they had them on their scooters.
 3  Q   And could you describe the scooter?
 4  A   It's like a golf cart type of vehicle.
 5  Q   And other than the PMG mechanics have you seen any other

 6   employees?
 7  A   Yes, the crane crew.
 8  Q   And could you describe the stickers they wear?

 9  A   The same thing, orange stickers with black marker with

10   "Vote, no", "Not now" or "Give them one more year."

11  Q   Okay.  And, I'm sorry, were all those on one sticker?

12  A   No.
13  Q   So could you describe the stickers one-by-one?

14  A   In the beginning when the rumor of a union representation

15   coming in there they were wearing "Vote, no".  Then it

16   progressed to "Not now", then it progressed after that "To give

17   one more year".
18  Q   And where were they wearing those stickers?
19  A   On their uniforms, on their scooters, on their hardhats.

20  Q   Do you know whether the PMG mechanics were told to remove

21   those stickers?
22  A   Not to my knowledge.
23  Q   And the crane mechanics?
24  A   Not to my knowledge.
25  Q   Other than the stickers we've already talked about have
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 1   you ever worn stickers on your uniform before?
 2  A   Yes, I have.
 3  Q   When did you?
 4  A   Usually every year during little league season I wear a

 5   little league sticker.
 6  Q   Do you know if any supervisor ever saw you wearing the

 7   little league sticker?
 8  A   Yes, Leo Burns.
 9  Q   And how do you know he saw you?
10  A   He said "At least it's not a Yankee sticker".
11  Q   Did anyone ever tell you to take that sticker off?

12  A   No.
13  Q   Have you seen, other than the stickers we've talked about,

14   have you see other employees wearing stickers?

15  A   Yes, hockey stickers, there's a lot of hockey fans.

16  Q   And where did they wear them?
17  A   On their uniforms.
18  Q   Did you ever see them talking to any supervisors?

19  A   Yes.
20  Q   Who are the supervisors you saw?
21  A   Joe Vanella, Dick Delaney, Dan Taylor.
22  Q   And turning back to the day of the meeting when the PRG

23   mechanics were fixing your work area did you see any

24   supervisors in that area?
25  A   Yes.

Page 1022

 1       MR. POWELL: Objection, mischaracterizes his previous

 2   testimony and assumes facts not in evidence.
 3       JUDGE ROSAS: Repeat the question.
 4       MS. LESLIE: I can go back.
 5       BY MS. LESLIE: 
 6  Q   The -- you've already testified that the PMG mechanics

 7   were fixing the 72 area, correct?
 8  A   Yes.
 9  Q   While they were fixing that area were they wearing the

10   stickers you've testified about?
11  A   Yes.
12  Q   And while they were fixing that area did you see any

13   supervisors in that area?
14  A   Yes.
15  Q   And what supervisors did you see?
16  A   Jason Bro.
17  Q   Where do you take your breaks at work?
18  A   The anneal metal movement office or the furnace office.

19  Q   Are you the only one who does?
20  A   No.
21  Q   Who else takes their breaks there?
22  A   Our whole group.
23  Q   I'm sorry?
24  A   Our whole team.
25  Q   And who is your team?
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 1  A   There are seven people in the anneal metal movement team.

 2  Q   And if you could name those people, please?
 3  A   Kaylee Smith, Justin Waters, Melonie Burton, Noah

 4   Personins, Arnie King, Nate Gingerich and myself.

 5  Q   And how long have you taken your breaks in the furnace

 6   office?
 7  A   Ten years.
 8  Q   Have you ever brought any personal items in with you?

 9  A   Yes.
10  Q   Could you describe what those items are?
11  A   Newspapers, magazines, spaghetti dinner benefits, chicken

12   dinner benefits.
13  Q   Okay.  And when you say "chicken dinner benefits" and

14   "spaghetti dinner benefits" what are you referring to?

15  A   Every year for little league baseball they have a chicken

16   dinner benefit to raise money.
17  Q   Okay.  And what did you do about that?
18  A   We'd hang them up in the office so everybody knew when

19   they were.
20  Q   And what exactly where you hanging up?
21  A   The -- any kind of benefit, spaghetti dinner, breakfasts,

22   chicken dinners.
23  Q   Okay.  And so was that a poster?
24  A   Yes.
25  Q   Have you ever been told to take that down?
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 1  A   No.
 2  Q   Have you ever heard anybody being told to take those items

 3   down?
 4  A   No.
 5  Q   Have you ever seen those items removed by the supervisor?

 6  A   No.
 7  Q   Have you ever heard an employee use the word "fucktard" at

 8   work?
 9  A   Yes.
10  Q   Who?
11  A   Just about everybody on the floor.
12  Q   And when have you heard them use that word?

13  A   General conversations.
14  Q   Can you tell me when, in terms of the month, you might

15   have heard that used?
16  A   I would say probably the first time was in about February.

17  Q   And since February have you heard it?
18  A   Yes.
19  Q   And when you heard that word used have supervisors been

20   present?
21  A   Yes.
22  Q   And what supervisors have been present?
23  A   Jason Bro, Dave Hovater, Joe Vanella, Dan Taylor --

24       MR. POWELL: Objection, lack of foundation, move to

25   strike.
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 1       JUDGE ROSAS: Overruled.
 2       BY MS. LESLIE: 
 3  Q   Were the employees who used word "fucktard", as far as

 4   you're aware, were they disciplined?
 5  A   No.
 6  Q   Have you ever heard an employee use the word "douchebag"

 7   at work?
 8  A   Yes.
 9  Q   Who have you heard use that word?
10  A   Just about everyone.
11  Q   And what time frame have you heard employees use that

12   word?
13  A   That one came into -- I guess you would say bold, probably

14   two years ago.
15  Q   And since two years ago have you heard that word used

16   continuously?
17  A   Yes, yes.
18  Q   Were there supervisors present --
19  A   Yes.
20  Q   -- when you heard that word used?
21  A   Yes.
22  Q   What supervisors were present?
23  A   Dan Taylor, Dick Delaney, Joe Vanella, Leo Burns, Dave

24   Hovater, Jason Bro.
25  Q   Were the employees that used those words disciplines as
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 1   far as you're aware?
 2       MR. POWELL: Objection, Your Honor, calls for speculation.

 3       JUDGE ROSAS: Sustained.
 4       BY MS. LESLIE: 
 5  Q   Were you ever informed employees were disciplined for

 6   using those words?
 7  A   Not to my knowledge.
 8  Q   Have you ever heard an employee use the phrase "suck a

 9   dick" at work?
10  A   Yes.
11  Q   Who did you hear use that phrase?
12  A   A lot of people.
13  Q   What time frame have you heard that phrase used?

14  A   That's probably been over the course of the last year.

15  Q   Were there any supervisors present when that --

16  A   Yes.
17  Q   -- phrase was used?  What supervisors were present?

18  A   Jason Bro, Dave Hovater, Joe Vanella, Dick Delaney, Dan

19   Taylor.
20  Q   Do you know if the employees were disciplined?

21       MR. POWELL: Objection, speculation.
22       JUDGE ROSAS: Sustained.
23       BY MS. LESLIE: 
24  Q   Have you ever heard of whether an employee was disciplined

25   for using those words?
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 1  A   Not to my knowledge.
 2  Q   When those words were, specifically referring to the

 3   phrase we were just talking about now, when it was said in the

 4   presence of a supervisor what, if any, reaction did they have?

 5  A   Laughed.
 6       MR. POWELL: Objection.
 7       JUDGE ROSAS: Sustained.
 8       BY MS. LESLIE: 
 9  Q   When the employees used that phrase what, if any, reaction

10   did the supervisor have?
11       MR. POWELL: Objection to the form.
12       JUDGE ROSAS: To the form?
13       MR. POWELL: Yes.  He doesn't know what reaction the

14   supervisor had.  He can't testify to that, it's all --
15       JUDGE ROSAS: Rephrase as to "reaction".

16       BY MS. LESLIE: 
17  Q   What did you observe the supervisor's reaction to be?

18       MR. POWELL: Same objection, Your Honor.

19       JUDGE ROSAS: What, if anything, did the supervisors do?

20       THE WITNESS: Laughed.
21       JUDGE ROSAS: Okay.  He answered.
22       BY MS. LESLIE: 
23  Q   And turning back to the phrase "fucktard" what, if any,

24   reaction did you observe the supervisors have?
25       MR. POWELL: Same objection, Your Honor.
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 1       JUDGE ROSAS: Sustained.  What, if anything, did the

 2   supervisors do as a result?
 3       THE WITNESS: Laughed.
 4       BY MS. LESLIE: 
 5  Q   And the same question for "douchebag"?
 6       MR. POWELL: Same objection, Your Honor.

 7       JUDGE ROSAS: Why don't you state the question?

 8       BY MS. LESLIE: 
 9  Q   What did the supervisors do when they heard the word --

10   the employees used the word "douchebag"?
11  A   Laughed.
12       MS. LESLIE: I have no other questions, Your Honor.

13       MR. MANZOLILO: A couple, Your Honor.
14       DIRECT EXAMINATION
15       BY MR. MAZOLILLO: 
16  Q   Mr. Ball, you said that you saw "Vote, no" stickers on the

17   scooters in the plant?
18  A   Yes.
19  Q   And this was during the campaign?
20  A   Yes.
21  Q   And whose scooters where they again?
22  A   The crane crew.
23  Q   Crane crew.  And what size were the stickers?

24  A   About the size of bumper stickers.
25  Q   Did you -- any kind of basic dimensions?
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 1  A   Probably --
 2       MR. POWELL: I couldn't understand the question, Your

 3   Honor.  I couldn't hear the question.
 4       MR. MANZOLILO: The basic dimensions of a bumper sticker,

 5   I'm asking for a description of a bumper sticker.
 6       MR DUMBACHER: Of a bumper sticker or what he testified to

 7   seeing?
 8       MR. MANZOLILO: Of the bumper stickers --

 9       JUDGE ROSAS: Of what you saw.
10       MR. POWELL: Because the second question is irrelevant.

11       BY MR. MANZOLILLO: 
12  Q   Of the stickers you saw, what size were they?

13  A   Okay.  Probably about six or seven inches long by about

14   three inches wide.
15  Q   And what are these scooters used for?
16  A   They -- they're used for transportation around the plant.

17  Q   So they're driven around the plant?
18  A   Yes.
19  Q   And where were these stickers on the scooters?

20  A   The ones that I saw were on the bumper and the doors.

21       MR. MANZOLILO: That's all I have.
22       JUDGE ROSAS: Cross?
23       MR. POWELL: Yes, Your Honor.  Request a few minutes,

24   please.
25       JUDGE ROSAS: Let's go off the record.
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 1       (Whereupon, a brief recess was taken.)
 2       JUDGE ROSAS: Back on the record.
 3       CROSS-EXAMINATION
 4       BY MR. LARKIN: 
 5  Q   Mr. Ball, who was the plant manager three years ago?

 6  A   Luke Boyea.
 7  Q   Now Chris Smith?
 8  A   No.
 9  Q   You've never seen safety stickers causing a problem or

10   arguments between employees, have you?
11  A   No.
12  Q   You've never seen a little league sticker cause any

13   problems or arguments between employees, have you?

14  A   No.
15  Q   PMG mechanics don't work in the cold mill, do they?

16  A   On certain days, yes.
17  Q   They're not assigned to the cold mill are they?

18  A   No.
19  Q   They're assigned to a different area of the plant,

20   correct?
21  A   Yes.
22  Q   Mr. Bro is that their supervisor is he?
23  A   No.
24  Q   Now, you were asked earlier whether anyone spoke to PMG

25   mechanics about removing antiunion stickers and your answer was
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 1       MS. LESLIE: First of all relevancy.
 2       JUDGE ROSAS: Okay.  Do we have foundation for this,

 3   counsel?
 4       MR. POWELL: Your Honor, they just asked a lot of

 5   questions about usage and language and language of that nature.

 6   I think it is well within the scope of direct and appropriate

 7   on cross-examination to ask the Witness about his knowledge of

 8   usage in context for such language.  And if anything more than

 9   that we will to excuse the Witness.
10       JUDGE ROSAS: Okay.  We had extensive testimony about this

11   through an initial witness.  I believe that's the context in

12   which the language that is at issue was portrayed.  Then we

13   have had some context since then about the usage of language in

14   other domains.  Is that correct?
15       MS. LESLIE: In other domains?
16       JUDGE ROSAS: In other areas, in other context.  Do you

17   need to excuse the Witness?  Am I not being clear"?

18       MS. LESLIE: I guess you need to excuse the Witness, Your

19   Honor.
20       JUDGE ROSAS: I'm going to ask you to go back there again.

21   Close the door, please.
22       (Whereupon, witness leaves the room.)
23       JUDGE ROSAS: So you had Mr. Abare testify about the

24   discipline as a result of his use of that terminology on social

25   media, correct?
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 1       MS. LESLIE: Yes, Your Honor.
 2       JUDGE ROSAS: Okay.  And then you provided examples

 3   through other witnesses -- well, from Mr. Abare as well as

 4   other witnesses about the use and tolerance of such language

 5   during -- in the workplace, is that correct?
 6       MS. LESLIE: Yes, Your Honor.
 7       JUDGE ROSAS: Okay.  Now, why is this question, as they're

 8   posing it --
 9       MS. LESLIE: Well --
10       JUDGE ROSAS: -- albeit leading --
11       MS. LESLIE: It also --
12       JUDGE ROSAS: -- why should it not -- you know, I mean,

13   whether it's at a meeting, at the lunchroom --
14       MS. LESLIE: Well, it also lacks foundation, Your Honor.

15       JUDGE ROSAS: What?
16       MS. LESLIE: It also lacks foundation.  There's been no

17   foundation questions about setting up a meeting or who was at a

18   meeting, or anything about some sort of a meeting.

19       MR. LARKIN: Your Honor, we can ask some questions --

20       JUDGE ROSAS: Overruled.
21       MR. POWELL: Thank you.
22       (Whereupon, witness reenters room.)
23       CROSS-EXAMINATION (continued)
24       BY MR. LARKIN: 
25  Q   Mr. Ball, have you ever heard anyone stand up in a company
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 1   meeting and call half the people in the room "fucktard"?

 2  A   Not that term.
 3  Q   Have you ever heard anyone stand up in a company meeting

 4   and tell half the people in the room to suck his dick?

 5  A   No.
 6  Q   Have you ever heard anyone stand up in a company meeting

 7   and tell half the people the room that they were douchebags?

 8  A   Yes.
 9  Q   You would agree that context is important when you're

10   talking to someone isn't it?
11       MR. MANZOLILO: Objection.
12       JUDGE ROSAS: Sustained.
13       BY MR. LARKIN: 
14  Q   How many employees are at the plant?
15  A   Approximately 700.
16  Q   How many supervisors at the plant?
17  A   I can only speak for our area.  There's --
18       MR. MANZOLILO: Objection.  Foundation.
19       JUDGE ROSAS: Overruled.  You can answer if you know.

20       THE WITNESS: In our area there is -- in our area there is

21   seven.
22       MR. MANZOLILO: Objection, no responsive to the question.

23       JUDGE ROSAS: Sustained.
24       BY MR. LARKIN: 
25  Q   How many supervisors in the cold mill?
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 1  A   Seven.
 2  Q   How many supervisors in the plant?
 3  A   I venture a guess probably 30.
 4  Q   How many conversation have you had with supervisors in

 5   your 10 years at the plant?
 6  A   Quite a few.
 7  Q   How many conversations have you had with Mr. Bro during

 8   the time he was your supervisor?
 9  A   Probably four or five.
10  Q   Mr. Ball, you don't have to walk past the 72 inch mill to

11   get to the anneal metal movement area of the plant, correct?

12  A   You don't have to?
13       JUDGE ROSAS: Yeah.
14       MR. LARKIN: You don't.
15       THE WITNESS: I do, yes.
16       BY MR. LARKIN: 
17  Q   If you're coming from the west you walk past the 88 inch

18   mill, don't you?
19  A   Yeah, if you're coming from finishing.
20  Q   So you don't have to walk past the 72 inch mill to get to

21   the anneal metal movement, do you?
22  A   No.
23  Q   You testified you were present at a meeting with Mr. Bro,

24   your supervisor, on January 23, 2014, correct?
25  A   Yes.
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 1  Q   The meeting occurred in the furnace office?
 2  A   Yes.
 3  Q   Cold mill has a separate break room, does it not?

 4  A   A lunchroom.
 5  Q   It has a separate break room.
 6  A   A lunchroom.
 7  Q   It has a separate break room, does it not?
 8  A   For the furnace office?
 9  Q   No, the cold mill has its own break room doesn't it?

10  A   The lunchroom.
11  Q   Well, it has a separate cafeteria as well doesn't it?

12  A   No, it has the lunchroom.
13  Q   It doesn't have a separate break room and a separate

14   cafeteria?
15  A   No.
16  Q   It has a separate locker room, correct?
17  A   Yes.
18  Q   There are computers in the furnace office aren't there?

19  A   Yes.
20  Q   They control the furnaces in the cold mill?
21  A   Yes.
22  Q   And employees assigned to monitor those computers do their

23   job in the furnace office --
24  A   Yes.
25  Q   -- correct?
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 1  A   Yes.
 2  Q   And you testified there were how many employees in the

 3   meeting with Mr. Bro?
 4  A   About six of us employees.
 5  Q   And employees spoke freely during the meeting didn't they?

 6  A   Yes.
 7  Q   If fact some employees disputed Mr. Bro when he was trying

 8   to show you calculations about --
 9  A   Yes.
10  Q   -- your pay for the year?
11  A   Yes.
12  Q   Is that "yes"?
13  A   Yes.
14  Q   You challenged it?
15  A   Yes.
16  Q   You asked him about the high price of deductibles under

17   the new health plan?
18  A   Yes.
19  Q   He permitted those questions did he not?
20  A   Yes.
21  Q   And when he started the meeting he stated to you that

22   we've given you back time and a half on Sundays after listening

23   to our concerns, isn't that what he said?
24  A   Yes.
25  Q   Now, you testified Bro asked employees whether they knew
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 1   how to vote "no", you know what to do if you want to vote "no",

 2   correct?
 3  A   No, that isn't what I said.
 4  Q   What did you say?
 5  A   He said, "Do you know how to keep a union out of here".

 6  Q   Okay.  Sorry.  Vote "no", right?
 7  A   Correct.
 8  Q   But he didn't tell you that you were required to vote

 9   "no", right?
10  A   I can't speak to his intention.
11  Q   Well, he didn't say to you "You have to vote 'no', you

12   must vote 'no'", did he?
13       MS. LESLIE: Objection, asked and answered.

14       JUDGE ROSAS: I'll allow it.  Go ahead.
15       THE WITNESS: He looked directly as us and said, "You know

16   how to keep a union out of here, correct?  Vote 'no'"

17  Q   He didn't ask you how you were going to vote did he?

18  A   No.
19  Q   In fact Mr. Dorval specifically responded to Mr. Bro that

20   he was going to vote "yes", correct?
21  A   Correct.
22  Q   I'm sorry, we talked over each other.
23  A   Correct.
24  Q   Your answer was?
25  A   Correct.
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 1  Q   Correct?  Mr. Bro didn't discipline him for saying that

 2   did he?
 3  A   Not to my knowledge.
 4       MS. LESLIE: Objection.
 5       MR. MANZOLILO: Objection.
 6       JUDGE ROSAS: Sustained.
 7       MR. MANZOLILO: Move to strike any answer.

 8       JUDGE ROSAS: Stricken.
 9       BY MR. LARKIN: 
10  Q   To your knowledge Mr. Bro did not discipline Mr. Dorval,

11   correct?
12  A   Not to my knowledge.
13  Q   Now, you mentioned Mr. Bro talked during the meeting about

14   wearing stickers.  Now, just to be clear he specifically stated

15   you were allowed to wear stickers on your own clothing,

16   correct?
17       MR. MANZOLILO: Objection.  Mischaracterization of the

18   record.
19       JUDGE ROSAS: State it again, counsel?
20       BY MR. LARKIN: 
21  Q   Mr. Bro, during the meeting, stated that employees were

22   allowed to wear stickers on your personal clothing, did he not?

23  A   No, he did not say that.
24  Q   Just not on your uniforms or helmets, correct?

25  A   No.
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 1       MR. MANZOLILO: Objection.
 2       JUDGE ROSAS: What's that?
 3       MR. MANZOLILO: He's asked it, asked and answered.

 4       JUDGE ROSAS: Overruled.
 5       THE WITNESS: He asked me to take my sticker off.

 6       BY MR. LARKIN: 
 7  Q   And your sticker was where?
 8  A   On my uniform.
 9  Q   And then you put it on your face?
10  A   Correct.
11  Q   Why did you put it on your face?
12  A   Because that's my personal body.
13  Q   So you were joking?
14  A   No, that's my --
15  Q   Do you walk around with stickers on your face all the

16   time?
17       MR. MANZOLILO: Objection.
18       JUDGE ROSAS: Overruled.
19       THE WITNESS: No, that's my personal body.

20       BY MR. LARKIN: 
21  Q   That's your personal body, but that's a little bit of a

22   -- well, let me remove that.
23   Did anyone laugh when you put the sticker on your face?

24  A   No.
25  Q   Then you put in on your chest, correct?
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 1  A   Correct.
 2  Q   Mr. Bro didn't say anything after that did he?
 3  A   No.
 4  Q   He didn't discipline you for putting a sticker on your

 5   face did he?
 6  A   No.
 7  Q   And he didn't discipline you for putting it on your chest

 8   either?
 9  A   No.
10   (Pause)
11       BY MR. LARKIN: 
12  Q   Mr. Ball, during the meeting Mr. Bro told the group he was

13   not going to permit pro-union or antiunion materials in work

14   the areas, correct?
15  A   Correct.
16  Q   Is Jason Bro still your supervisor?
17  A   No, he is not.
18  Q   Does he still work in the cold mill?
19  A   No, he does not.
20  Q   Do you know if he still works at the Oswego plant?

21  A   He took a position, I don't know if it's the Oswego plant

22   or not.
23       MR. LARKIN: Just one moment, Your Honor.

24   (Pause)
25       BY MR. LARKIN: 
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 1  Q   Mr. Ball, have you ever heard Ellis Singleton use the word

 2   "fucktard" on the shop floor?
 3       MS. LESLIE: Objection.
 4       JUDGE ROSAS: I'm sorry, who?
 5       MR. LARKIN: Ellis Singleton.
 6       JUDGE ROSAS: Is he going to be subpoenaed?

 7       MR. POWELL: We don't know, Your Honor.  We haven't made

 8   that decision.  He may be.
 9       JUDGE ROSAS: I'm going to sustain the objection.

10       MR. POWELL: Your Honor, may we ask the Witness to leave

11   and ask a couple of questions?
12       Whereupon, witness leaves room.)
13       MR. POWELL: The Witness on direct testified that almost

14   everyone used that type of language.  We're entitled to explore

15   that testimony by asking about specific individuals.

16       JUDGE ROSAS: Is that a supervisor or an individual?

17       MR. POWELL: It's an employee.  But he testified to almost

18   everyone on the floor.  He used that language -- we're entitled

19   to show that that's not part of the testimony by asking him

20   about specific individuals to see if he's ever heard them use

21   that language.
22       JUDGE ROSAS: And there won't be any other coloration for

23   such a basis?
24       MR. POWELL: Well, we may bring in other witnesses to say

25   that they've never used that type of language.  We certainly

Page 1046

 1   reserve that right.
 2       JUDGE ROSAS: I'm going to sustain the objection under

 3   those circumstances.  You have the avenues available to you to

 4   establish idea should -- you know, there's General Counsel's

 5   case, there's cross-examination of witnesses with competent

 6   knowledge to provide that information, there's your witnesses

 7   you can bring in and there's always potential or rebuttal as to

 8   anything that's left out.
 9       MR. DOBKIN: Judge?
10       JUDGE ROSAS: Yeah.
11       MR. DOBKIN: One the witnesses would be able to testify

12   competently about Mr. Ball heard.
13       JUDGE ROSAS: That's collaboration is left to you to

14   establish which might otherwise provide us foundation for the

15   admissibility of that type of hearsay which under the

16   circumstances I don't see sufficient showing of reliability

17   here.
18       MR. POWELL: Your Honor, you know, he's the one who used

19   it almost every day in his testimony.  I think we're entitled

20   to engage in cross-examination to challenge his credibility on

21   the use of that terminology, but we'll move on.
22       JUDGE ROSAS: Okay.
23       (Witness reenters the room.)
24       CROSS-EXAMINATION (continued)
25       BY MR. LARKIN: 
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 1   with a glama (ph) to the pot to the melters, or we'll be

 2   unloading the meccina (ph) pots.
 3  Q   And on what shift do you work?
 4  A   "B" shift.
 5       MS. ROBERTS: May I have marked for identification General

 6   Counsel's Exhibit 51?
 7       (General Counsel's 51 marked.)
 8       BY MS. ROBERTS: 
 9  Q   Mr. Blunt, can you identify this document for me?

10  A   This is the card I signed.
11  Q   And did you sign it on the date indicted on the card?

12  A   Yes.
13       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

14   51.
15       MR. POWELL: No objection.
16       JUDGE ROSAS: General Counsel's 51 is received.

17       (General Counsel's 51 received.)
18       BY MS. ROBERTS: 
19  Q   Now, Mr. Blunt, I'd like to direct your attention to

20   January 21, 2014, did you work on that day?
21  A   Yes.
22  Q   And where were you working?
23  A   I was working in recycle, in recycle 1.
24  Q   At any time during your day did you go into the cabana

25   office?
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 1  A   Quite often, yes.
 2       MR. LARKIN: I'm sorry, Your Honor, I'm just going to have

 3   to respectfully request that the Witness speak up a little bit

 4   more.
 5       THE WITNESS: Sorry.  Yes, quite often I go into the

 6   office, the cabana.
 7       BY MS. ROBERTS: 
 8  Q   And what do you do in that office?
 9  A   We monitor all of our screens, we'll take our breaks in

10   there, go in there quite often.  When we're not doing our

11   particular jobs we're in that area, in the cabana.
12  Q   Now, you testified that you take your breaks in there.

13  A   Yes.
14  Q   What, if any, items are in that room for that purpose?

15  A   What items are there?
16  Q   Yes.
17  A   There's refrigerators in there, there's two miniature

18   frigs, there's a microwave, a sink, that's all that's in there

19   for that.
20  Q   And do you -- on occasion are there any personal items in

21   there?
22  A   Yes, we keep all of our personal items in there, our --

23   some of us bring backpacks in, some people just carry bags,

24   those are in there, our coats are in there in the wintertime.

25  Q   Okay.  Now, focusing your attention back to January 23rd -
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 1   -
 2       MR. LARKIN: I'm sorry, that misstates.
 3       MS. ROBERTS: Sorry.  Strike that.
 4       BY MS. ROBERTS: 
 5  Q   Focusing your attention on January 21st did you have an

 6   opportunity to observe Mr. Duane Gordon?
 7  A   Yes.
 8  Q   And who is Mr. Gordon?
 9  A   Duane Gordon is my ops leader.
10  Q   Is he the ops leader for a particular area?
11  A   For all of remelt I believe.
12  Q   And what, if anything, did you see Mr. Gordon do on that

13   day?
14  A   That day he came in, he asked us to --
15  Q   Where did he come into?
16  A   He come into our office, or cabana and asked us how

17   everything was going, kind of scanned the room and saw a

18   document sitting like that up against the window and on the

19   courter top, and picked it up and said, "You guys cannot have

20   this", put it on the bottom, you cannot have it or you cannot

21   have this here.  Put in on the bottom of the stack of papers,

22   took another paper off the top of the stack and put it in

23   place.
24  Q   Now --
25       JUDGE ROSAS: Before you continue, and so make sure I'm in
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 1   the right place.  Can you refer me in the Complaint to where

 2   you're going?
 3       MS. ROBERTS: Can we go off the record for a second?

 4       JUDGE ROSAS: Yes.
 5   Off the record.
 6       (Whereupon, a brief recess was taken.)
 7       JUDGE ROSAS: Back on the record.
 8       MS. ROBERTS: I'd like to direct your attention, Your

 9   Honor to paragraph 13 of the Complaint, paragraph 13, section

10   "B".
11       JUDGE ROSAS: Oh, okay.  Nooks and crannies in this

12   Complaint.
13       BY MS. ROBERTS: 
14  Q   Now, Mr. Blunt, you testified about a document that you

15   observed Mr. Gordon remove.  Prior to its removal did you have

16   an opportunity to look at the document?
17  A   I looked at it briefly, I don't recall what it -- I don't

18   recall word-for-word what it said.
19  Q   Well, what, if anything, do you recall of the document?

20       MR. DUMBACHER: Just a second, Your Honor, there's another

21   witness in the room.  Can we wait?
22       MS. ROBERTS: I just that the witness left the room.

23       MR. DUMBACHER: Well, the door's not closed yet.  Now you

24   can note it.
25       THE WITNESS: I'm sorry, can you repeat that?
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 1       MS. ROBERTS: Sure.  I believe you were testifying about

 2   what, if anything, you observed on the document that Mr. Gordon

 3   removed.
 4       THE WITNESS: I remember that it had the USW title across

 5   the top and it said along the lines like what the union can

 6   potentially offer us.  I don't remember exact details of it.

 7       BY MS. ROBERTS: 
 8  Q   Now, Mr. Blunt, you also testified about a document that

 9   Mr. Gordon replaced, or put in its place, did you have an

10   opportunity to look at that document?
11  A   Yes, it had the Novelis title across the top and it said

12   "Know the facts".  I don't recall what they were again, I'm

13   sorry, but it was a comparison of Novelis versus the USW.

14  Q   And based on your observation of that document how would

15   you characterize it?
16       MR. DUMBACHER: Objection to form.
17       JUDGE ROSAS: Sustained.
18       BY MS. ROBERTS: 
19  Q   Mr. Blunt, was that document in support of the union?

20       MR. DUMBACHER: Objection to form.
21       JUDGE ROSAS: I'm going to sustain that.  Rephrase.

22       BY MS. ROBERTS: 
23  Q   Mr. Blunt, did that document encourage unionization?

24       MR. DUMBACHER: Objection to form.
25       JUDGE ROSAS: If you know.
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 1       THE WITNESS: No.
 2       BY MS. ROBERTS: 
 3  Q   Now, focusing back on the area where the document that you

 4   described that had the USW logo on it, and the same area in

 5   which there was now -- replaced with the Novelis document, what

 6   other materials are there in that area?
 7       MR. DUMBACHER: Objection to form.  Vague.

 8       JUDGE ROSAS: If you know.
 9       THE WITNESS: There are newspapers, magazines, that's

10   reading material.  There's also computer monitors there.

11       BY MS. ROBERTS: 
12  Q   Now, focusing your attention back to Mr. Gordon, you

13   testified that he said you can't have this, did he indicate

14   why?
15  A   I don't remember him saying --
16       MR. DUMBACHER: Objection, I object to the form of the

17   question.
18       MR. POWELL: We object that it mischaracterizes his

19   testimony.
20       JUDGE ROSAS: Repeat the question?
21       MS. ROBERTS: I'll withdraw it.
22       JUDGE ROSAS: Okay.
23       MS. ROBERTS: And re-ask it.
24       BY MS. ROBERTS: 
25  Q   Mr. Blunt, at the time that Mr. Gordon removed the USW
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 1   literature did he say --
 2       MR. DUMBACHER: I object to the form of that, it hasn't

 3   been established it's USW literature.
 4       MS. ROBERTS: He testified to that.
 5       MR. DUMBACHER: He testified he didn't know what the

 6   document was.
 7       JUDGE ROSAS: That's in contention.  That -- eliminates

 8   that from the question.
 9       BY MS. ROBERTS: 
10  Q   Mr. Blunt, the document that was removed from the counter

11   top you testified that you saw a USW logo, is that correct?

12  A   Yes, ma'am.
13  Q   Okay.  When Mr. Gordon removed that document did he

14   indicate why it was removed?
15  A   Just the fact that he said you cannot have this or you

16   cannot have this here.
17       MS. ROBERTS: I have no further questions, Your Honor.

18       MR. MANZOLILLO: Just one.
19       DIRECT EXAMINATION
20       BY MR. MANZOLILLO: 
21  Q   Mr. Blunt, you testified earlier that the document, to

22   your recollection, that Mr. Gordon removed -- presented what

23   the USW could offer, is that correct?
24  A   Yes.
25       MR. MANZOLILLO: Thank you.  Nothing further.
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 1       JUDGE ROSAS: Respondent, cross?
 2       MR DUMBACHER: Jencks materials, please.

 3       JUDGE ROSAS: Off the record.
 4       (Whereupon, a brief recess was taken.)
 5       JUDGE ROSAS: Back on the record.
 6   Cross-examination, Mr. Dumbacher.
 7       CROSS-EXAMINATION
 8       BY MR. DUMBACHER: 
 9  Q   Mr. Blunt, the document that you referenced on January

10   21st that Mr. Gordon removed, do you know who placed it there?

11  A   I don't.
12  Q   Okay.  Who else was in the room with you when Mr. Gordon

13   came into the cabana?
14  A   There was another operator.
15  Q   Anybody else in the room?
16  A   There may or may not, I don't --
17  Q   You just don't recall?
18  A   No.
19  Q   Is the cafeteria in the remelt department?
20  A   Yes.
21  Q   And when you use the term "cabana" is that interchangeable

22   with the term "OPIT"?
23  A   Yes.  Just different areas call it different things.

24  Q   Subsequent to your -- the encounter with Mr. Gordon you

25   testified to that occurred on January 21st was there other
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 1   union literature that was left in the cabana?
 2  A   That day?  No.
 3  Q   Subsequent to that day.
 4       MR. MANZOLILLO: Objection, relevance.
 5       JUDGE ROSAS: Overruled.  You can answer.

 6       THE WITNESS: There was other material in there other

 7   days, yes.
 8       BY MR. DUMBACHER: 
 9  Q   And isn't it true that you -- do you recall giving an

10   affidavit to the Board in this matter?
11  A   Yes.
12  Q   Okay.  Is it true that management stopped removing union

13   literature from you cabana following your encounter with Mr.

14   Gordon on January 21st?
15  A   Yes.
16  Q   Okay.  And that's true that they did -- and you gave your

17   affidavit on February 4th is that correct?
18  A   From what I remember, yes.
19  Q   Okay.  And do you recall any other occasion with

20   management took -- removed union literature from your cabana?

21  A   I do not, no.
22       MR DUMBACHER: Just one second, Your Honor.

23   (Pause)
24       MR DUMBACHER: No further questions, Your Honor.

25       JUDGE ROSAS: Intervenor?
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 1       MR. JONES: Good morning.
 2       CROSS-EXAMINATION
 3  By MR. JONES:
 4  Q   Referring you to General Counsel's Exhibit 51, who was

 5   present when you signed that document?
 6  A   Chris Spencer.
 7  Q   Anyone else present?
 8  A   (No audible response.)
 9  Q   And you were told that was for purposes of getting an

10   election, is that correct?
11       MS. ROBERTS: Objection, Your Honor.
12       MR. MANZOLILLO: Objection.
13       JUDGE ROSAS: Sustained.
14       MS. ROBERTS: No foundation.
15       BY MR. JONES: 
16  Q   You had a conversation with him at the time?
17  A   Yes.
18  Q   You and -- what was his name again?
19  A   Chris Spencer.
20  Q   Mr. Spencer?  Did Mr. Spencer tell you that this was for

21   purposes of getting an election?
22  A   He asked me if I -- if -- he asked me if I was interested

23   in having a union represent me.  I said, "If you are here's a

24   card showing your interest."
25  Q   Was there any conversation about getting an election?

Page 1061

 1  A   Not at that time.
 2       MR. JONES: No further questions.
 3       JUDGE ROSAS: Any follow-up?
 4       MS. ROBERTS: I have no follow-up, Your Honor.

 5       JUDGE ROSAS: Okay.  Thank you, sir, you're excused.

 6       (Whereupon, the witness was excused.)
 7       JUDGE ROSAS: Do not discuss your testimony with anyone

 8   until you're advised by counsel the record and the case is

 9   closed.  Thank you very much.  Have a good day.

10   All right, off the record.
11       (Whereupon, a brief recess was taken.)
12       JUDGE ROSAS: Back on the record.
13   Can we just get an idea about how many more witnesses do

14   you anticipate calling in your case?
15       MS. ROBERTS: Can I check and get back to you?

16       JUDGE ROSAS: Just looking at you subjectively that

17   doesn't appear to be a small number of witnesses.  We're not

18   talking about a small number?
19       MS. ROBERTS: No.  I mean I don't know what "small" means,

20   I mean --
21       JUDGE ROSAS: Less than 10?
22       MS. ROBERTS: No, there's more than 10.
23       JUDGE ROSAS: Okay.  And just to revisit the scheduling

24   situation, aside for the week of August 18 there's no other

25   week in August that -- in which circumstances have changed?
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 1       MS. LESLIE: After the week of August 18th is --

 2       JUDGE ROSAS: That's available to everybody?

 3       MS. LESLIE: No, it isn't, Your Honor.
 4       JUDGE ROSAS: Oh, it isn't.  Well, it wasn't available to

 5   me.  That's the only week that I'm not available.  But there's

 6   no other week around the week of August 18th that would work

 7   for everybody.  Just to recheck.
 8       MS. LESLIE: No, Your Honor.
 9       MR DUMBACHER: We're available.
10       JUDGE ROSAS: What?
11       MR DUMBACHER: We're available.
12       JUDGE ROSAS: You are?  They're available when you're not,

13   you're not when they are.  So --
14       MR DUMBACHER: Well, we're available.  We'd like to state

15   we're available in August, the entire month of August.

16       JUDGE ROSAS: The entire month?
17       MR DUMBACHER: Right.  As of now, I mean.  If we don't for

18   six month -- weeks, maybe we won't be.  But --
19       JUDGE ROSAS: Well, you know, they're the government,

20   they're the ones that want to release, so, you know, I'm not

21   about to bust their chops.  So, you know, they want to extend

22   that a month they know what's best.
23       MR DUMBACHER: Sure.
24       JUDGE ROSAS: Okay, all right.  Okay, let's get the next

25   witness.
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 1       THE WITNESS: Okay.
 2       MS. LESLIE: Good morning.
 3       THE WITNESS: Good morning.
 4       DIRECT EXAMINATION
 5       BY MS. LESLIE: 
 6  Q   Were you subpoenaed to appear here today?
 7  A   Yes, ma'am.
 8  Q   Do you work for Novelis in Oswego, New York?

 9  A   Yes, I do.
10  Q   How long have you worked there?
11  A   December of this year will be eight years.
12  Q   And what is your position there?
13  A   I am a DC6 casting operator.
14  Q   At some point did you become interested in being

15   represented by the United Steel Workers?
16  A   Yes, ma'am.
17  Q   Did you take any actions to obtain representation?

18  A   Yes, I did.
19  Q   What did you do?
20  A   I had a meeting with Mr. Jim Ridgeway.
21  Q   And other than that did you do anything else?
22  A   I also signed a USW representation card on 12/17.

23  Q   Turning your attention to General Counsel's -- scratch

24   that.
25   Beyond your signing a card did you do anything else?
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 1  A   Yes, I asked people if they would be interested in being

 2   represented by the USW.
 3  Q   And if you would turn your attention to GC Exhibit 69, do

 4   you recognize that?
 5  A   Yes, I do.
 6  Q   And what is that?
 7  A   They are copies of USW representation cards.

 8  Q   And turning your attention to the last page, page 9.

 9  A   Yes.
10  Q   Do you recognize anything on that page?
11  A   Yes, I do.
12  Q   And --
13  A   It is my -- that's my handwriting and my signature.

14  Q   And is that your card?
15  A   Yes, ma'am, it is.
16  Q   And turning your attention to page 1 and the first card,

17   were you present when that card was signed?
18  A   Yes, I was.
19  Q   Did you watch that card being signed?
20  A   Yes, I did.
21  Q   And was it signed on the date indicated on the card?

22  A   Yes, it was.
23  Q   And did you write anything on that card?
24  A   My name.
25  Q   And the item just below that were you present when that
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 1   card was signed?
 2  A   Yes, I was.
 3  Q   Did you watch that card being signed?
 4  A   Yes, I did.
 5  Q   And was it signed on the date indicated on the card?

 6  A   Yes, it was.
 7  Q   And did you write anything on that card?
 8  A   My name.
 9  Q   And the last item on page 1, were you present when that

10   card was signed?
11  A   Yes, I was.
12  Q   And did you watch that card being signed?
13  A   Yes, I did.
14  Q   And was it signed on the date indicated on the card?

15  A   By the employee, yes.
16  Q   Okay.  And page 2, the first item on that page, were you

17   present when that card was signed?
18  A   Yes, I was.
19  Q   Did you watch that card being signed?
20  A   Yes, I did.
21  Q   And was it signed on the date indicated on the card?

22  A   Yes, it was.
23  Q   And did you write anything on that card?
24  A   My signature.
25  Q   And the next item on that page, were you present when that
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 1   card was signed?
 2  A   Yes, I was.
 3  Q   Did you watch that card being signed?
 4  A   Yes, I did.
 5  Q   Was it signed on the date indicated on the card?

 6  A   Yes, it was.
 7  Q   And is that your -- did you write anything on the card?

 8  A   My signature.
 9  Q   The last item on the page, were you present when that card

10   was signed?
11  A   Yes, I was.
12  Q   Did you watch that card being signed?
13  A   Yes.
14  Q   And was it signed on the date indicated on the card?

15  A   Yes.
16  Q   Turning to page 3, the first item on that page, were you

17   present when that card was signed?
18  A   Yes, I was.
19  Q   Did you watch that card being signed?
20  A   Yes, I did.
21  Q   Was it signed on the date indicated on the card?

22  A   Yes, it was.
23  Q   And did you write anything on that card?
24  A   My signature.
25  Q   And the next item down, were you present when that card
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 1   (Pause)
 2       BY MR. LARKIN: 
 3  Q   Mr. Wyman --
 4       MR. LARKIN: I'm sorry, can I have a minute?  Apologies.

 5       JUDGE ROSAS: Sure.
 6   Off the record.
 7       (Whereupon, a brief recess was taken.)
 8       JUDGE ROSAS: Back on the record.
 9       MR. LARKIN: Okay.  Sorry.
10       BY MR. LARKIN: 
11  Q   You testified -- well, let me strike that.
12   Did you keep any documentation, separate from the

13   authorization cards in Exhibit 69 regarding who you had sign a

14   card, like some other personal list or writing?
15  A   No, I did not.
16  Q   And to whom did you give the cards included in General

17   Counsel's Exhibit 69 after they were signed?
18  A   They were given to either Chris Spencer or Evertt Abare.

19  Q   Do you know what happened to them from there?

20  A   They were given to the union to Jim Ridgeway I believe.

21  Q   And how do you know that?
22  A   I don't.
23  Q   Now, we've been looking at your various affidavits to the

24   labor board --
25  A   Yes.
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 1  Q   And in those affidavits you list the names of the people

 2   from whom you solicited authorization cards?
 3  A   Yes.
 4  Q   Were you shown those authorization cards before you signed

 5   your affidavits?
 6  A   Yes, I was.
 7  Q   Were you shown any other authorization cards before you

 8   signed your affidavits?
 9  A   No.
10  Q   So the cards that you witnessed, and contained in General

11   Counsel's Exhibit 69, had already been grouped together for

12   your review at the time you provided your affidavits?

13       MR. MANZOLILLO: Objection, speculation.
14       JUDGE ROSAS: I'll allow it.  He can answer.

15       THE WITNESS: I don't believe I understand it.  Could you

16   repeat the question, please?
17       MR. LARKIN: Sure.
18       BY MR. LARKIN: 
19  Q   I asked you if you were shown the authorization cards in

20   General Counsel's Exhibit 69 prior to the time you signed your

21   affidavits, and I recognize that you gave several affidavits --

22  A   Yes.
23  Q   -- and solicited different names in each affidavit.  And I

24   asked you were you shown the authorization cards reflected in

25   each affidavit before you signed.  I believe your answer was
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 1   "yes", and I asked if you were shown any other cards, I believe

 2   your answer was "no".  So my question is, so the cards that you

 3   witnessed and attested to in your affidavits had already been

 4   grouped together for your review at the time you reviewed them

 5   to provide your affidavits, is that correct?
 6  A   Yes.
 7  Q   Do you know who had pulled the cards together that were

 8   grouped for your review prior to your review of them?

 9  A   No, I do not.
10       MR. LARKIN: I have nothing further.
11       JUDGE ROSAS: Intervenor?
12       MR. JONES: No questions.
13       JUDGE ROSAS: Okay.  Any redirect?
14       MS. LESLIE: If Your Honor could just give us a minute off

15   the record?
16       JUDGE ROSAS: Sure.  Off the record.
17       MR. MANZOLILLO: Your Honor, could I -- Charging Party

18   request a Jencks Statement.  Can we look at the affidavit?

19       JUDGE ROSAS: Off the record.
20       (Whereupon, a brief recess was taken.)
21       JUDGE ROSAS: Back on the record.
22       MS. LESLIE: I have no questions, Your Honor.

23       JUDGE ROSAS: Charging Party?
24       MR. LaCLAIR: Just a couple from Charging Party.  Yes, you

25   know,, thank you.
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 1       REDIRECT EXAMINATION
 2       BY MR. LaCLAIR: 
 3  Q   Mr. Wyman, referring your attention to GC Exhibit 69, I

 4   believe you have it up there, page 4, at the bottom of the page

 5   there, Mr. Lazzaro's card, do you see that?
 6  A   Yes, I do.
 7  Q   Okay.  And it's been noted during the testimony that the

 8   card, on its basis, obviously dated 10/21/13, were you in

 9   possession of union authorization cards in October of 2013?

10  A   No, I was not.
11  Q   Were you aware of whether the union campaign had begun at

12   that time?
13  A   No, I did not.
14  Q   So why then did you not correct the date when you

15   witnessed Mr. Lazzaro sign the card enter this date of 10/21?

16  A   I don't recall why I didn't do it.  We were in the control

17   room.  After he filled the card out I took it, put in my bag so

18   nobody would see it, as to not leave it out.  That's probably

19   why -- that's why I didn't sign it.
20       MR. LaCLAIR: Nothing further, Judge.  Thank you.

21       JUDGE ROSAS: Any follow-up?
22       MR. MANZOLILLO: Nothing further.
23       JUDGE ROSAS: Okay.  Thank you, sir.  You're excused.  Do

24   not discuss your testimony with anyone until you advised by

25   counsel that the case is closed or otherwise.  All right?
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 1       THE WITNESS: Right.
 2       (Whereupon, the witness was excused.)
 3       JUDGE ROSAS: Let's go off the record.
 4   (Whereupon, at 12:28 p.m., a luncheon recess was taken.)

 5   

Page 1112

 1       A F T E R N O O N   S E S S I O N
 2       (Time Noted: 1:30 p.m.)
 3       JUDGE ROSAS: Back on the record.
 4   SO you need to get a witness here?
 5       MS. LESLIE: I do.
 6   (Pause)
 7       MS. LESLIE: The General Counsel calls Clarence Ouderkirk.

 8       JUDGE ROSAS: Sir, please raise your right hand.

 9   Whereupon,
10       CLARENCE OUDERKIRK,
11   having first been duly sworn, was called as a witness and

12   testified as follows:
13       JUDGE ROSAS: Please state and spell your name and provide

14   us with an address?
15       THE WITNESS: Clarence Ouderkirk, C-L-A-R-E-N-C-E, O-U-D-

16   E-R-K-I-R-K, 490, Route 16, Mexico, New York.
17       DIRECT EXAMINATION
18       BY MS. ROBERTS: 
19  Q   Mr. Ouderkirk, are you currently employed by Novelis?

20  A   Yes, I am.
21  Q   And how long have you been employed?
22  A   It will be 20 years in August.
23  Q   In what department do you currently work?
24  A   Remelt.
25  Q   Do you have a particular title?
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 1  A   Operating technician for recycle department.
 2  Q   And on what shift do you work?
 3  A   "B" shift.
 4       MS. LESLIE: Can I have marked for identification General

 5   Counsel's Exhibit 49?
 6       (General Counsel's 49 marked.)
 7       BY MS. ROBERTS: 
 8  Q   Mr. Ouderkirk, do you recognize what's been marked as

 9   General Counsel's Exhibit 49?
10  A   Yes, I do.
11  Q   What is it?
12  A   It's a card that I signed to ask for representation from

13   the union.
14  Q   And did you sign it on the date indicated on the card?

15  A   Yes, I did.
16       MS. ROBERTS: I'd like to offer General Counsel's Exhibit

17   49.
18       MR. POWELL: No objection.
19       JUDGE ROSAS: General Counsel's Exhibit 49 is received.

20       (General Counsel's 49 received.)
21       BY MS. ROBERTS: 
22  Q   Mr. Ouderkirk, I'd like to direct your attention to

23   January 21, 2014, did you work on that day?
24  A   Yes, I did.
25  Q   And at any time were you in the control room in the remelt
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 1   department?
 2  A   Yes.
 3  Q   And on that date did you have an opportunity to observe

 4   Mr. Duane Gordon?
 5  A   Yes, I did.
 6  Q   And who is Mr. Gordon?
 7  A   He is the area leader.
 8       MR. LARKIN: I'm sorry, Your Honor I respectfully request

 9   that the Witness speak up.
10       JUDGE ROSAS: Sir, it's a large room and --

11       THE WITNESS: Okay.
12       JUDGE ROSAS: -- we have trouble hearing each other, so --

13       THE WITNESS: Okay.  He's an area leader.

14       BY MS. ROBERTS: 
15  Q   And what, if anything, did you observe Mr. Gordon do on

16   that day?
17  A   He come into the control room/break room and there were

18   some union paperwork on the table, he picked that paperwork up

19   and he placed some paperwork from the company on the table and

20   he walked out of the control room.
21  Q   Now, focusing your attention on the paperwork that he

22   removed --
23  A   Yes.
24  Q   -- did you have an opportunity to look at that prior to

25   his removal?

Page 1111 - Page 1114 (32) Burke Court Reporting, LLC
(973) 692-0660

Min-U-Script®

A-0237

Case 16-3076, Document 168, 05/04/2017, 2027443, Page239 of 240



 -  Vol. 6
July 23, 2014

Page 1115

 1  A   Yes, I did.  That's how I know that it was union stuff.

 2  Q   And do you know whether or not it was pro or antiunion?

 3  A   It was pro=union.
 4  Q   And focusing your attention on what was placed by Mr.

 5   Gordon --
 6  A   What was placed by Mr. Gordon was antiunion, it was stuff

 7   that the company was saying like what they would do for us as

 8   opposed to what a union would do for us.
 9  Q   Now, you mentioned that the control/break room I think was

10   what you said, what, if anything, in the control room is used

11   for breaks?
12  A   We have a microwave and we have refrigerator.

13  Q   And do you in fact take breaks in that room?
14  A   Yes, I do.
15  Q   And how long has that been the case?
16  A   Since I've worked there.
17  Q   Now, focusing on the location in which the literature was

18   placed and replaced, what was the surface?
19  A   Excuse me?
20  Q   What -- at what location was the material?
21  A   It was on the table that holds our computers and things.

22  Q   Okay.  And what, if anything else have you observed on

23   occasion on the table?
24  A   Magazines, newspapers, things like that for -- we'd read

25   during break.
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 1  Q   Mr. Ouderkirk, are you testifying here today pursuant to a

 2   subpoena?
 3  A   Yes, I am.
 4  Q   Okay.
 5       MS. ROBERTS: I have no further questions at this time,

 6   Your Honor.
 7       MR. MANZOLILLO: No, Your Honor.
 8       JUDGE ROSAS: Cross-examination?
 9       MR DUMBACHER: Jencks Statement, please.

10       JUDGE ROSAS: Off the record.
11       (Whereupon, a brief recess was taken.)
12       JUDGE ROSAS: Back on the record.
13   Are you getting the Witness?
14       MS. LESLIE: Pardon me?
15       MR. POWELL: He never did leave.
16       MR DUMBACHER: If Counsel for General Counsel is ready I'm

17   ready, Your Honor.
18       JUDGE ROSAS: You're ready for cross-examination.  Go

19   ahead.
20       MR DUMBACHER: Thank you for coming today.

21       CROSS-EXAMINATION
22       BY MR. DUMBACHER: 
23  Q   I believe you testified to an encounter with Duane Gordon

24   on January 21, 2014, is that correct?
25  A   Yes.
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 1  Q   Who else was in the room during this encounter?

 2  A   Nobody, just him and me.
 3  Q   And this occurred in the control room, is that correct?

 4  A   It's a control room/break room.
 5  Q   Okay.  Where is the control room?
 6  A   It is right across from the recycle premise, the furnaces.

 7  Q   Okay.  Any work performed in the control room?

 8  A   Yes.
 9  Q   What type of work?
10  A   We monitor the computers for our systems, for the furnaces

11   and kiln.
12  Q   Any other work performed in the control room?

13  A   No.
14  Q   Are there computers in the control room?
15  A   Yes.
16  Q   Do employees get company e-mail?
17  A   Yes.
18  Q   Is there any other work performed in the control room?

19  A   No.
20  Q   I believe you testified that Mr. Gordon removed, I believe

21   what you testified to as pro-union literature, is that correct?

22  A   Yes.
23  Q   Do you recall what the pro-union literature said?

24  A   No, I can't remember.  There was a lot of paperwork

25   floating around during that time frame, so I'm not -- knew what
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 1   exactly it was, but I do know it was pro-union.
 2  Q   And how do you know that?
 3  A   Because I had just got done reading it.
 4  Q   I direct your attention, please to General Counsel's

 5   Exhibit 49.  Do you have that, sir?
 6  A   Yes.
 7  Q   Is your signature on this document, sir?
 8  A   Yes, it is.
 9  Q   And where is it?
10  A   Fourth line down.
11  Q   Okay.  And is there a signature next to the witness line

12   at the bottom of the card?
13  A   Yes.
14  Q   Do you know whose signature that is?
15  A   Chris Spencer.
16  Q   And how do you know that?
17  A   Because I worked with him, he was on my shift.

18  Q   Okay.  And why does that indicate to you that's his

19   signature?
20  A   Because he printed it, he signed it front of me.

21  Q   Mr. Spencer signed the card while he was in front of you,

22   is that your testimony?
23  A   Yes.
24  Q   And he also printed it in front of you?
25  A   Yes.
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